The courtroom battle may end with the verdict, but the
war can be won or lost on the appellate record. Every
year, promising appeals collapse because of hidden
procedural traps. These silent appeal killers lurk in the
everyday practices of even the most experienced trial
attorneys. Here are six record traps that could sabotage
your next appeal and how to avoid them.

1. The Missing Transcript Trap

Picture this: You’re in the heat of trial, and
you’ve just played that devastating video
deposition where the defendant completely
contradicts his trial testimony. The jury is

riveted. Your opponent is squirming. It’s the
kind of moment that wins cases.
Here’s the problem. The trial transcript
just says: Video deposition was played.
That’s it. The court reporter did not

transcribe the video clip, or it was not re-
corded clearly by the courtroom’s electronic
recording system. The crucial piece of evi-
dence effectively disappeared when you need
it most—on appeal.

The problem is that the appellate court
can only consider what’s in the record.! The
missing transcript trap can affect both sides
of the appeal. If you’re the appellant, the ap-
pellate court may presume that the missing
portion of the record supports the verdict.?
If youre the appellee, the appellate court
may find insufficient evidence to affirm, not
believing the story that the key evidence all
falls in the missing snippet.

This gap in the record can arise any time
you play audio or video at trial. Video depo-
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sitions, bodycam footage, voicemails, etc.,
frequently do not get transcribed during tri-
al. Same with sidebars with the judge.
Solution: The solution is straightfor-
ward but requires advance planning. First, in
any significant case, secure a court reporter
to transcribe the proceedings. Second, check
to see whether the court reporter is willing
to transcribe audio or video evidence played
at trial. If the parties hired the court report-
er, the court reporter may be more willing
to transcribe video or audio clips during
trial if asked by the parties to do so rather
than viewing this time as an opportunity
for a short break. At a minimum, the court
reporter should indicate the pages and lines
that were played (e.g., “Video of John Doe

Deposition, page 5, line 2 to page 6, line 5,
played to the jury”). Also make sure that
any sidebars get recorded.

Second best: Before trial, ensure that
things like bodycam footage or other
non-deposition video or audio recordings
are trial exhibits. Parties often neglect to se-
cure transcripts of these types of recordings.
Before entry of judgment, file a notice or
stipulation containing written transcripts of
all audio and video evidence played during
trial. The filing should specify exactly what
was played and when, which means you
need to keep track of this during trial. Ide-
ally, both sides will discuss the issues before
trial with the court and work together on a
joint filing.

If you don’t notice the issue until the ap-
peal has begun, you may be stuck trying to
correct the record under ARCAP 11(g). But
this route adds cost, delay and uncertainty,
so it’s better to resolve the issue before entry
of judgment.

The takeaway: If it was played for the
jury, make sure it appears in black and white
in the record. (For a fuller discussion of this
trap, see the following article beginning on
page 34.)

2. The Email Black Hole

Does this sound familiar? As trial comes to
an end, the judge asks the parties to sub-
mit updated proposed jury instructions. She
says, “Email me copies of your proposals
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and objections by 6 p.m. and we’ll go over
them in the morning.” You do exactly what
she asked, emailing to her and her judicial
assistant a Word version of your proposed
jury instructions and objections to your op-
ponents’ proposals.

You discuss the proposals the next morn-
ing. The judge refuses to give an instruction
you requested and overrules your objection
on a key instruction proposed by your op-
ponent. She was dead wrong on the law, set-
ting up a slam-dunk appeal.

There’s just one problem: your carefully
crafted instruction, and your devastating ob-
jection, have vanished into the ether, as far as
the appeal is concerned. Why? Because you
never filed it with the clerk.?

The email black hole pops up all the time
during trial. During trial, no one has time
for the days-long delay between when a par-
ty e-files a document and when the judge
finally gets it. So, judges tell parties to sub-
mit documents by email. Jury instructions,
bench briefs, case citations, proposed find-
ings of facts and other emailed documents
often fall into this black hole.

It’s fine to email judges when they ask
you to do so, but the documents also need
to get into the record.

Solution: Every time you email some-
thing to the judge, be sure to file a copy with
the clerk at the same time. Some documents
make sense to file directly (e.g., a bench
brief). Others make more sense to attach
to a “Notice of filing document emailed to
Court” (e.g., a copy of a case you emailed
during trial).

Sometimes the judges and attorneys have
back-and-forth email exchanges, creating
long chains. These need to be filed, too. At
the end of trial, make a PDF of the entire
thread and file it, ideally as a joint filing with
the opposing party. Be sure to include all re-
plies and attachments. Some judges will do
this for you but be sure the documents the
judge ends up filing are complete. After tri-
al, search your email for the court’s domain
name and make sure everything is accounted
for.

Even if the judge proactively files the
comprehensive email chain with the parties,
your job is not done. The email chain filed
by the judge may inadvertently omit attach-
ments from the email chain. It is your job
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to ensure that any email attachments are in-
cluded with the notice.

Remember, the appellate record is like
a time capsule of your case. It can preserve
only what you put into it properly. By treat-
ing every document shared with the judge as
something that might need to be reviewed
on appeal, you can avoid the sinking feeling
of realizing too late that a key piece of your
appellate argument has disappeared into the
email black hole.

instructions, object to any instructions
you think are wrong as modified and do
so even if you already objected to the
instruction before the modification.®
Don’t overlook this step as it is perhaps
the no. 1 mistake trial counsel makes on
jury instructions. Make your objections
specific. Example: “The proximate cause
instruction conflicts with the Supreme
Court’s opinion in Doe v. Acme Corp.”
3. Get a ruling. Make sure the judge issues

Sometimes the judges and attorneys
have back-and-forth email exchanges,
creating long chains. These need to be

filed, too. At the end of trial, make a PDF
of the entire thread and file it, ideally as a

joint filing with the opposing party.

3. The Jury Instruction Minefield

For a major issue at trial, you and your op-

ponent each submit a competing jury in-

struction. The judge decides to give your
opponent’s suggestion, even though you
know it misstates the law.

The problem: You did not object to
the judge’s refusal to give your proposed
instruction, and you did not object to the
judge giving the incorrect instruction.

Problems with jury instructions can make
for great appeals because they often involve
legal questions reviewed de novo. But you
have to navigate a minefield to properly pre-
serve jury-instruction issues for appeal.

Solution: Ariz. R. Civ. P. 51 specifies
exactly what you have to do to preserve an
issue. In general, you should follow four
steps.

1. If you think the judge should give an
instruction, submit it in writing.

2. If you think a proposed instruction is
wrong, object. If the judge refuses to
give your instruction, object.* Also,
if the court modifies any proposed

a definitive ruling on the record.

4. If you lose at trial, consider moving for
a new trial under Rule 59 before appeal-
ing. A new-trial motion is required to
appeal some issues about jury instruc-
tions.

Also, remember the controlling stan-
dard. On appeal, you’ll need to show that:
¢ The evidence presented supports the

instruction.

¢ The instruction is proper under the law.

e The instruction pertains to an important
issue.

¢ The gist of the instruction is not given in
any other instructions.® Make sure the
record supports these elements and treat
them as a checklist. If you miss one,
your appeal may fail.

4. The Offer of Proof Obstacle

Every experienced trial lawyer has been
there. For years, you have carefully prepared
your case for trial. You know every element
of every claim and have diligently marshalled
all of the evidence needed to prove each
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point. During trial, you offer a key piece of
evidence to support a crucial element, and
your opponent objects.

To your surprise, the court agrees with
your opponent and wrongfully excludes the
evidence. Stunned, you move on, scram-
bling to figure out how to fill that evidentia-
ry void. You take some comfort in knowing
that the judge has just created a great issue
for the appeal should you need it.

The problem is that, by immediately
moving on after being shut down, you have
failed to properly preserve the issue on ap-
peal.”

Solution: You must make an offer of
proof under Ariz. R. Evid. 103. Under Rule
103(a)(2), you have an obligation to inform
the court of the substance of the excluded
evidence via an offer of proof to preserve the
issue for appeal.® This requires obtaining a
definitive ruling on the record after making
an offer of proof.’

What form does an offer of proof take? It
depends. The judge may ask you to conduct
the offer of proof in question-and-answer
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format outside the presence of the jury if
the excluded evidence is testimonial. An of-
fer of proof on excluded testimony can also
be provided by submitting it in writing, by
orally summarizing the testimony, or by in-
dicating that the testimony would be consis-
tent with the witness’s deposition testimo-
ny (in which case the deposition transcript
should be filed into the record to complete
the offer of proof).

Otherwise, you can ask to submit the ex-
cluded exhibit as an offer of proof. Also, be
prepared to overcome judicial resistance to
an offer of proof. In a jury trial, it is a has-
sle to request a sidebar to make an offer of
proof (and make sure the sidebar is part of
the record). And judges can sometimes get
irritated when counsel asks them to recon-
sider their ruling. Don’t present the offer of
proof as a motion for reconsideration. Don’t
belabor the point.

Instead, present it in a non-argumenta-
tive manner with the gentle, but firm, re-
minder to the court that it is your obligation
to obtain a definitive ruling on the record

under Rule 103(b). With the definitive rul-
ing in hand, move on with the knowledge
that you have preserved a great issue for

appeal.

5. The Discovery and

Disclosure Dilemma
Arizona practitioners are spoiled. We have
some of the most robust automatic disclo-
sure rules in the country. We are used to ob-
taining fulsome disclosure statements from
our opponents without having to ask for
them. Like discovery responses, these dis-
closure statements can provide a goldmine
of information for your case. But these dis-
covery responses and disclosure statements
are not filed with the court.

Consider this. In the lead up to trial, your
opponent moves to preclude your damages
expert’s opinions as untimely disclosed. To
your surprise, the court agrees and pre-
cludes those opinions. Disappointed, you
present alternative damages evidence at
trial and relish in the fact that you have a
rock-solid issue for appeal.!®
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The problem is that you did not put the
key disclosure statement into the record.
Without any basis to verify your claim, you
will lose this issue on appeal.

Solution: Take affirmative steps to make
key disclosure statements and discovery re-
sponses part of the record throughout the
case. The easiest way to do this is often to at-
tach them as exhibits to a dispositive motion
or response.'’ Disclosure statements and
discovery responses are often critical parts
of the record on appeal. Make sure every
disclosure statement or discovery response
that might be relevant on appeal becomes
part of the record somehow.

What do you do if it is impractical to at-
tach as exhibits all of the relevant disclosure
statements and discovery responses due to
their number or length? In that case, treat
it like an offer of proof. First, provide the
trial judge with specific and clear referenc-
es to the relevant disclosure statements and
discovery responses on the record. If the
trial judge excludes a key piece of evidence
over your objection, file a notice of lodging
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You have an obligation to inform the

court of the substance of the excluded

evidence via an offer of proof

to preserve the issue for appeal. This

requires obtaining a definitive ruling on

the record after making an

attaching the documents you identified on
the record.

One final practical tip. If your opponent
provides inadequate discovery responses or
disclosures, you must avail yourself of any
remedies below—while discovery remains
open.'? File a motion to compel under Rule
37(a). Or use the discovery dispute mecha-
nisms laid out in Ariz. R. Civ. P. 26(d) or in

offer of proof.

your judge’s case management orders. You
can’t hold this issue in your back pocket and
expect to prevail at trial or on appeal.

6. The Inconsistent

Verdict Conundrum
After a grueling trial, the jury returns a ver-
dict. The jury found your client not liable
but awarded damages to your opponent
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anyway. The judge thanks the jurors for
their service and begins to dismiss them.

Stop. If the jury walks out the door, you
may lose your right to appeal the inconsis-
tent verdict.

The inconsistent verdict trap is particu-
larly dangerous because the verdict is hand-
ed down at the end of trial when everyone
is exhausted. You must recognize the incon-
sistency, formulate an objection, and place it
on the record all before the jury leaves the
courtroom.

Solution: First, prepare in advance.
Before trial, anticipate potential verdict in-
consistencies based on your claims and the
verdict forms. During trial preparation, cre-
ate a checklist of logically consistent verdict
combinations. Have this at the ready when
the judge reads the verdict.

Second, when the verdict is returned, ask
the judge for a few minutes to review it be-
fore the jury is discharged. Many judges will
grant this reasonable request. Use this time
to methodically check for inconsistencies
using your prepared checKklist.

Third, if you spot an inconsistency, ob-
ject immediately and specifically. Arizona
law generally requires that inconsistent ver-
dict objections be raised before the jury is
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discharged.!® Request that the jury be sent
back to deliberate further with clarifying in-
structions to resolve the inconsistency.'*

The takeaway is straightforward. When
the verdict comes in, focus first on whether
it is logically consistent. Those few minutes
before the jury walks out the door may be
your only chance to resolve an inconsisten-
cy that could otherwise plague your case
through appeal.

Trial Checklist

¢ Ask the court reporter whether audio
and video clips played at trial will be
transcribed and, if not, make alterna-
tive arrangements to ensure the record
reflects which clips were played at trial.

® Keep alog of all video depositions and
other audio or video played during
trial. Record the page and line numbers
that were played, and when they were
played.

® Make an offer of proof for all evidence
excluded during trial. Ensure that you
have obtained a definitive ruling on the
record as required by Rule 103(b).

¢ Save all emails sent to and from the
judge, including all attachments.

¢ When discussing jury instructions with

the judge, print a copy of Rule 51.
Remember to propose in writing, object
on the record (including to any mod-
ified instructions) and get a definitive
ruling.

Post-trial Checklist

¢ Video and audio clips. For any audio or
video clips not transcribed during trial,
coordinate with opposing counsel to
file a stipulation that attaches written
transcripts containing exactly what was
played at trial.

e Emails with the court. File any docu-
ments emailed to the judge (including
proposed jury instructions, objections,
bench briefs, cases and proposed
findings of fact). For email threads,
coordinate with opposing counsel to
file a notice containing the full threads,
including responses and attachments.

¢ Jury instructions. Consider moving for a
new trial under Rule 59.

Preserving the record on appeal may
require taking other steps, including filing
other post-trial motions, but this checklist
covers what trial counsel needs to do to
avoid falling into the record traps outlined
in this article. B

make an offer of proof for excluded evidence).
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