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APPLICATION FOR NOMINATION TO
JUDICIAL OFFICE

SECTION I: PUBLIC INFORMATION
(QUESTIONS 1 THROUGH 65)

PERSONAL INFORMATION

Full Name: Randall Mack Howe

Have you ever used or been known by any other name? No. If so, state name:

Office Address: Arizona Court of Appeals
Arizona State Courts Building
1501 West Washington Street, Ste. 327
Phoenix, Arizona 85007

How long have you lived in Arizona? Since 1981. What is your home zip code?

Identify the county you reside in and the years of your residency. Maricopa. 39

If nominated, will you be 30 years old before taking office? Xyes [Ono

If nominated, will you be younger than age 65 at the time the nomination is sent
to the Governor? Xyes [Ono

List your present and any former political party registrations and approximate

Filing Date: April 9, 2021
Applicant Name:

Page 1



10.

dates of each:

(The Arizona Constitution, Article VI, § 37, requires that not all nominees sent to
the Governor be of the same political affiliation.)

Republican, registered since 1981.
Gender: Male

Race/Ethnicity: White

EDUCATIONAL BACKGROUND

List names and locations of all post-secondary schools attended and any
degrees received.

ARIZONA STATE UNIVERSITY COLLEGE OF BUSINESS
Tempe, Arizona 1981-85

B.S., General Business Administration

Summa Cum Laude, 1985

ARIZONA STATE UNIVERSITY COLLEGE OF LAW
Tempe, Arizona 1985-88
J.D., Cum Laude, 1988

List major and minor fields of study and extracurricular activities.

Undergraduate:
Major: General Business Administration with emphasis
in Finance
Minor: American History

Activities: Undergraduate Teaching Assistant, Dr. John E.
Crawford, Assistant Professor of Communication

Member, Disabled Student Fraternity

Law School:

Major: Emphasized Business and Commercial Law
Filing Date: April 9, 2021
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Activities: National Moot Court Team, 1987
Editor, William C. Canby Moot Court Competition, 1988
Writing Instructor for First-Year Students, 1988
Phi Alpha Delta Law Fraternity, Hugo Black Chapter
11.  List scholarships, awards, honors, citations and any other factors (e.g.,
employment) you consider relevant to your performance during college and law
school.
Undergraduate:
Scholarships:
American Can Company, 4-year full merit scholarship

Conoco Oil Company, 1-year $1,000 merit scholarship

Honors and Awards:

1985 Moeur Award—Outstanding scholarship (graduated first
in class)

Phi Kappa Phi, National Honor Fraternity
Beta Gamma Sigma, National Business Honorary Fraternity
Golden Key National Honor Society
Dean’s List, 1981-85
Law School:
Honors and Awards:

Best Brief, National Moot Court Competition,
Western Regional Conference—1987

Third Place, National Moot Court Competition,
Western Regional Conference—1987
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12.

13.

14.

Willard H. Pedrick Scholar, Spring 1986, Fall 1986, Spring 1987
Employment:

STOREY & ROSS, P.C.
Phoenix, Arizona
Summer Associate—Summer 1987

THE GREYHOUND CORPORATION
Law Department

Phoenix, Arizona

Law Clerk—Summer 1986

PROFESSIONAL BACKGROUND AND EXPERIENCE

List all courts in which you have been admitted to the practice of law with dates
of admission. Give the same information for any administrative bodies that
require special admission to practice.

Arizona Supreme Court, 1988

United States District Court for the District of Arizona, 1988
United States Court of Appeals for the Ninth Circuit, 1991
United States Supreme Court, 1991

a. Have you ever been denied admission to the bar of any state due to
failure to pass the character and fitness screening? No. If so, explain.

b. Have you ever had to retake a bar examination in order to be admitted to
the bar of any state? No. If so, explain any circumstances that may have
hindered your performance.

Describe your employment history since completing your undergraduate degree.
List your current position first. If you have not been employed continuously since
completing your undergraduate degree, describe what you did during any periods
of unemployment or other professional inactivity in excess of three months. Do
not attach a resume.

ARIZONA COURT OF APPEALS, Division One—Judge, May 2012 to present
Phoenix, Arizona
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15.

16.

UNITED STATES ATTORNEY’S OFFICE—2008 to 2012
Phoenix, Arizona

Deputy Appellate Chief—November 2009 to May 2012
Assistant United States Attorney—July 2008 to November 2009

OFFICE OF THE ARIZONA ATTORNEY GENERAL—1988 to 2008
Phoenix, Arizona

Chief Counsel—January 2001 to July 2008
Criminal Appeals Section

Appellate Supervisor—August 1999 to January 2001
Liability Management Section

Assistant Attorney General—October 1988 to August 1999
Criminal Appeals Section

STOREY & ROSS, P.C.
Phoenix, Arizona
Associate—1988

List your law partners and associates, if any, within the last five years. You may
attach a firm letterhead or other printed list. Applicants who are judges or
commissioners should additionally attach a list of judges or commissioners
currently on the bench in the court in which they serve.

Chief Judge Peter B. Swann  Vice Chief Judge Kent E. Cattani

Judge Cynthia J. Bailey Judge Michael J. Brown
Judge Jennifer B. Campbell Judge Maria Elena Cruz
Judge Brian Y. Furuya Judge David B. Gass
Judge Paul J. McMurdie Judge James B. Morse Jr.
Judge Jennifer M. Perkins Judge Samuel A. Thumma

Judge David D. Weinzweig Judge D. Steven Williams
Judge Lawrence F. Winthrop

Describe the nature of your law practice over the last five years, listing the major
areas of law in which you practiced and the percentage each constituted of your
total practice. If you have been a judge or commissioner for the last five years,
describe the nature of your law practice before your appointment to the bench.

As a judge on the Court of Appeals, | sit on a rotating panel of three
judges and resolve appeals from the superior courts within our court’s
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17.

jurisdiction, which includes Mohave, Yuma, La Paz, Apache, Navajo,
Coconino, Yavapai, and Maricopa Counties. We also hear petitions for
special actions, which are essentially emergency appeals that must be
resolved on an expedited basis. We hear cases from all areas of law that
are litigated in state courts: civil, commercial, criminal, family, juvenile, tax,
worker’s compensation, unemployment benefits, and mental health.

The Clerk of the Court assigns appeals to each panel, and the
presiding judge of each panel assigns each of those appeals to an
individual judge. That judge, with assistance from law clerks and court staff
attorneys, reads the record, researches the law, and drafts a decision
resolving the appeal. The panel then meets, usually weekly, to discuss
each appeal. Each judge can agree on the draft resolution of an appeal,
suggest changes to the draft so he or she may agree with it, or disagree
with the draft. If a majority of the panel agrees with a draft, that becomes
the court’s decision on the appeal. If the decision is noteworthy, explains a
point of law not previously explained, or is controversial, the panel may
publish the decision. | have served as presiding judge of my panel several
times and assigned appeals to the other judges on my panel. | have drafted
majority opinions, concurrences, and dissents.

Calculating the percentage of the caseload from each area is
difficult. In a month, each panel has two civil calendars, comprised of 5 to 6
appeals each; one criminal calendar, comprised of 6 to 7 appeals each; and
one “Industrial Commission” calendar, comprised of a varying number of
worker’s compensations appeals or, if no such appeals are assigned, a
varying number of additional civil appeals. Based on the nature of the
calendars, approximately 55% of our cases involve some sort of civil law,
40% criminal law, and 10% worker’s compensation or other law.

List other areas of law in which you have practiced.

From 2008 to my appointment to the Court, | practiced appellate law
representing the United States and ité agencies before the United States
Court of Appeals for the Ninth Circuit. | began as a line Assistant United
States Attorney in the Appellate Section, and my responsibilities were to
draft briefs for appeals before the Ninth Circuit. My supervisor was John R.
Lopez IV, now an Arizona Supreme Court Justice. He is familiar with the
quality of my work at the United States Attorney’s Office. He may be
reached at

Arizona Supreme Court

1501 West Washington Street
Phoenix, Arizona 85004

(602) 452-3628
irlopez@courts.az.qov
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| succeeded Justice Lopez as the next Deputy Appellate Chief, and |
supervised all of the criminal and civil appellate matters that were handled
out of the Phoenix and Flagstaff offices. The criminal matters involved
defending the United States when defendants appealed their convictions or
appealing on behalf of the United States when the district court issued
certain adverse rulings. The civil matters involved tort, administrative, or
forfeiture actions in which the United States or its agencies had been sued
or had sued other parties. | advised the attorneys on the substantive and
procedural law that applied to the cases, and | reviewed, edited, revised,
and rewrote briefs and motions as necessary. | also supervised the
attorneys’ preparation for oral argument, advising them on arguments to
make or not make and holding moot courts to allow them to practice their
arguments. | also handled certain cases myself when | believed that my
appellate expertise was required. In addition, | also advised attorneys on
occasion about legal issues when they were preparing for trial. In important
cases, | drafted certain trial motions and argued them when necessary.
About 80 to 85% of my work was criminal, and about 15 to 20% of my work
was civil.

| also had some administrative responsibilities at the United States
Attorney’s Office. The Department of Justice supervises the United States
Attorney’s Offices across the nation, and it requires that certain appellate
actions receive its approval. | was responsible for drafting the necessary
memorandums and obtaining the approvals.

Before my tenure at the United States Attorney’s Office, | practiced
criminal appellate law at the Arizona Attorney General’s Office representing
the State of Arizona in the Arizona Court of Appeals, the Arizona Supreme
Court, the United States District Court for the District of Arizona, the United
States Court of Appeals for the Ninth Circuit, and the United States
Supreme Court. As Chief Counsel of the Attorney General’s Office’s
Criminal Appeals Section from 2001 to 2008, | supervised the attorneys
who defended the State in all the noncapital appeals from felony
convictions and sentences in the state appellate courts, and in habeas
corpus actions in federal court. During my time there, the attorneys in this
Section collectively handled approximately 1,000 appeals and habeas
corpus actions per year. | assigned the appeals and habeas actions to them
and provided direction and advice. | determined the policies and
procedures the attorneys had to follow in their practice. | also handled
cases myself when | believed my expertise and experience were required to
effectively represent the State. From 1988 to 1999, | worked in the Criminal
Appeals Section as a line attorney, directly handling appeals and habeas
corpus actions. During that time, | was responsible for seven capital (death
penalty) appeals. | drafted the answering briefs in those cases and argued
them before the Arizona Supreme Court. | also represented the State in
several of those cases in federal court once the defendants filed petitions
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18.

for writs of habeas corpus.

Between my stints in the Criminal Appeals Section, | served from
1999 to 2001 as the appellate supervisor for the Liability Management
Section. | supervised the civil appellate practice of the attorneys in the
Section. The Section represents the State and its agencies when they are
sued for various actions or inactions. The major agencies include the
Arizona Department of Corrections, the Arizona Department of
Transportation, the Arizona Department of Economic Security, and the
Arizona Department of Public Safety. | reviewed and revised briefs and
other pleadings filed in the appellate courts and advised the attorneys on
appellate matters in all types of cases involving suits against the State,
from tort and employment cases to prisoner writs of habeas corpus and
other prisoner litigation. | also handled certain appeals and other appellate
matters myself when my particular expertise was needed.

From 1989 to 1999, | also served as a member of the Attorney
General’s Opinion Review Committee. The Committee reviews and revises
formal opinions that the Attorney General issues on a multitude of civil law
questions and problems.

My former colleague, Joseph Maziarz, who became Chief Counsel of
the Criminal Appeals Section at the Attorney General’s Office after | left and
recently retired from that position, is familiar with my work at the Attorney
General’s Office. He may be reached at

8911 East Sutton Dr.
Scottedale, Arizona 85260
(480) 661-5706

In my 24-year career as an appellate attorney for the United States
Attorney’s Office and the Arizona Attorney General’s Office, | represented
the United States and the State of Arizona in nearly 400 appeals orally
argued 85 cases before appellate courts, including one before the United
States Supreme Court. The cases | handled have resulted in 84 published
opinions. See Appendix A.

Identify all areas of specialization for which you have been granted certification
by the State Bar of Arizona or a bar organization in any other state.

None.
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19.

20.

Describe your experience as it relates to negotiating and drafting important legal
documents, statutes and/or rules.

As an appellate judge, my primary responsibility is drafting and
editing decisions and opinions resolving appeals and special actions. This
requires analyzing the trial record and the applicable law and then
translating that analysis into a logical, coherent, and readable explanation
of the resolution of the particular appeal. Although | do some initial drafting
(especially when drafting dissents), | primarily edit the drafts prepared by
my two law clerks and engage in a back-and-forth editing and rewriting
process until | am happy with the draft. | also edit the drafts of the other
two judges with whom [ sit on panel. This often involves a lot of negotiation
between the judges as we edit the drafts, attempting to come to a
consensus decision. In my eight-year tenure at the Court, | have authored
980 decisions, including 79 published opinions (see Appendix B), and have
ruled on 3,146 cases as part of a three-judge panel.

Before | joined the Court, my primary experience was in drafting
appellate briefs and pleadings in all the state and federal appellate courts
in which | practiced. In my career, | drafted nearly 400 appellate briefs in the
Arizona Court of Appeals, the Arizona Supreme Court, the United States
Court of Appeals for the Ninth Circuit, and the United States Supreme
Court. In 1998, | served as a Judge Pro Tempore on the Arizona Court of
Appeals and drafted a memorandum decision in a civil appeal. In 2000, |
successfully negotiated a settlement agreement in a civil unlawful
imprisonment lawsuit that an inmate filed against the Arizona Department
of Corrections. | was also negotiating a settlement agreement in a
discrimination lawsuit against the Department of Corrections when |
became Chief Counsel of the Criminal Appeals Section.

| have also drafted legislation. When the United States Supreme
Court issued its decision in Blakely v. Washington, 524 U.S. 296, 124 S. Ct.
2531 (2004), which invalidated Arizona’s sentencing statutes, | drafted
amendments on behalf of the Arizona Attorney General's Office to conform
the statutes to the requirements of the Blakely decision. | also testified
before the Arizona Legislature and met with legislators about the
amendments. | also drafted a comment on behalf of the Arizona
Prosecutors Association Advisory Council regarding certain changes to
Ethical Rule 3.6 concerning trial publicity.

As a student law clerk and as an associate at the law firm of Storey &
Ross, | was responsible for the initial document preparation and drafting
loan agreements and deeds of trust.

Have you practiced in adversary proceedings before administrative boards or
commissions? No. If so, state:
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21.

22.

a. The agencies and the approximate number of adversary proceedings in
which you appeared before each agency.

b. The approximate number of these matters in which you appeared as:

Sole Counsel:

Chief Counsel:

Associate Counsel:
Have you handled any matters that have been arbitrated or mediated? No.
If so, state the approximate number of these matters in which you were involved
as:

Sole Counsel:

Chief Counsel:

Associate Counsel:
List at least three but no more than five contested matters you negotiated to
settlement. State as to each case: (1) the date or period of the proceedings; (2)
the names, e-mail addresses, and telephone numbers of all counsel involved and
the party each represented; (3) a summary of the substance of each case: and

(4) a statement of any particular significance of the case.

Gregory Gordon Crittenden v. Samuel A. Lewis, United States District Court
No. CIV 98-0075 PHX-SMM.

Civil action by inmate against Arizona Department of Corrections for
unlawful imprisonment, 1999-2000.

Counsel for Plaintiff:

James M. LaGanke

3122 East Campo Bello Drive
Phoenix, Arizona 85032

(602) 279-6399
jameslaganke@aol.com

Inmate Crittenden filed a civil rights violation action claiming that the
Department of Corrections had improperly denied him release from prison.
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23.

Although Crittenden had not yet served his full prison term, he had earned
sufficient credite to be released. The Department denied him release under
a department regulation that prevented the early release of an inmate if the
Department deemed his release to be a threat to public safety. The district
court ruled that, although the Department had improperly refused to
release Crittenden, the Department had qualified immunity from the lawsuit
because the law on the issue was unclear. Rather than risk an adverse
ruling on appeal, | negotiated a settlement of the case for $37,000.

The case was significant in three respects. First, for me personally, it
was the first case in which | negotiated a settlement. Appellate matters
rarely settle by negotiation. In this case, | gained the experience of
negotiating with another attorney and arriving at terms that were mutually
acceptable. Second, for the victim, | negotiated for the proceeds of the
settlement to be used to satisfy the restitution debt that the inmate still
owed the victim for the injuries he caused her. Third, for the State, |
avoided the risk that bad law might have been made on appeal. Although
the State had won in the trial court, the issue of law upon which the State
had won was in great doubt, and the risk that the State would have lost on
appeal was high.

Have you represented clients in litigation in Federal or state trial courts? Yes. If
so, state:
The approximate number of cases in which you appeared before:
Federal Courts: 64
State Courts of Record: 8
Municipal/Justice Courts:
The approximate percentage of those cases which have been:
Civil: 90 (including federal habeas corpus actions
Criminal: 10

The approximate number of those cases in which you were:

Sole Counsel: 70
Chief Counsel: 1
Associate Counsel: 1

The approximate percentage of those cases in which:
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You wrote and filed a pre-trial, trial, or post-trial motion that wholly or
partially disposed of the case (for example, a motion to dismiss, a motion
for summary judgment, a motion for judgment as a matter of law, or a
motion for new trial) or wrote a response to such a motion: 920

You argued a motion described above 0

You made a contested court appearance (other than as set

forth in the above response) 5
You negotiated a settlement: 1
The court rendered judgment after trial: 0
A jury rendered a verdict: 0

The number of cases you have taken to trial:

Limited jurisdiction court 0

Superior court 0
Federal district court 0
Jury 0

Note: If you approximate the number of cases taken to trial, explain why an
exact count is not possible.

24. Have you practiced in the Federal or state appellate courts? Yes. If so, state:

The approximate number of your appeals which have been:

Civil: 25
Criminal: 371
Other: 0

The approximate number of matters in which you appeared:

As counsel of record on the brief: AZ: 334
U.S.: 45
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25.

20

Personally in oral argument: AZ: 62
U.S. 23

Have you served as a judicial law clerk or staff attorney to a court? No. If so,
identify the court, judge, and the dates of service and describe your role.

List at least three but no more than five cases you litigated or participated in as
an attorney before mediators, arbitrators, administrative agencies, trial courts or
appellate courts that were not negotiated to settlement. State as to each case:
(1) the date or period of the proceedings; (2) the name of the court or agency and
the name of the judge or officer before whom the case was heard; (3) the names,
e-mail addresses, and telephone numbers of all counsel involved and the party
each represented; (4) a summary of the substance of each case; and (5) a
statement of any particular significance of the case.

1. Clark v. Arizona, 548 U.S. 735, 126 S. Ct. 2709 (2006).

On certiorari from the Arizona Court of Appeals to the United States
Supreme Court.

Counsel for Clark:
David Goldberg

(Mr. Goldberg represented Mr. Clark by himself and is now deceased. To
discuss the case and my conduct of it, please contact my former co-
counsel:

Assistant Attorney General Michael O'Toole
Arizona Attorney General’s Office

15 South 15 Avenue

Phoenix, Arizona 85007

(602) 542-8830

Michael.Otoole@azag.gov

Seventeen-year-old Eric Clark killed a police officer in Flagstaff and
was charged with first-degree murder. He suffers from paranoid
schizophrenia and claimed that he was not responsible for murder because
he was insane when he shot the officer. Clark waived his right to a jury trial
and tried the case to the judge. The judge found that Clark was not insane
and that he had knowingly killed a police officer. Clark claimed on appeal
that Arizona’s definition of insanity violated the United States Constitution
and that Arizona unconstitutionally prohibited a mentally ill defendant from
introducing evidence of his mental iliness to rebut evidence that he had
intentionally or knowingly killed a person. The Arizona Court of Appeals
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rejected Clark’s arguments, and the Arizona Supreme Court declined
review. Clark sought review in the United States Supreme Court, and the
Court granted review and held that Arizona’s definition of insanity was
constitutional and that Arizona had not unconstitutionally limited Clark
from presenting evidence of his mental iliness.

The case is significant because the Court’s ruling reserved for the
States the decision how to define insanity as a defense and the extent to
which evidence of mental iliness may be used in a criminal case.

2. Merlin Lyneer Clouse. v. State, 199 Ariz. 196, 16 P.3d 757 (2001).

Appeal in the Arizona Court of Appeals and the Arizona Supreme
Court from judgment in the State’s favor on qualified immunity grounds.

Counsel for plaintiffs:

Andrew S. Gordon

Kristen B. Rosati

Coppersmith Brockelman

2800 North Central Avenue, Suite 1900
Phoenix, Arizona 85004-1009

(602) 224-0999
agordon@chblawyers.com
krosati@cblawyers.com

Plaintiffs filed a tort suit against the Maricopa County Sheriff's Office
and the Arizona Department of Public Safety, alleging that those agencies
had failed to maintain custody of a criminal who subsequently murdered
the wife of one of the plaintiffs and shot and severely wounded another
plaintiff. A jury found the State not liable based on qualified immunity.
Plaintiffs appealed to the Arizona Court of Appeals, claiming that the
qualified immunity statute violated the Arizona Constitution’s abrogation
clause. The court of appeals found that the abrogation clause did not apply
to tort suits against the State. Plaintiffs filed a petition for review to the
Arizona Supreme Court, and the supreme court granted review. The
supreme court agreed with the court of appeals and held that the
abrogation clause did not invalidate the qualified immunity statute.

The case is significant because it established the principle that the
State may legislate on whether and how it may be sued without violating
the abrogation clause. This means that the Legislature can control how the
State is sued in state court.

3. State v. Martinez, 210 Ariz. 578, 115 P.3d 618 (2005).

Appeal from a criminal conviction and sentence in the Arizona Court
of Appeals and the Arizona Supreme Court.
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Counsel for Martinez:

Stephen J. Whelihan

Office of the Public Advocate

222 North Central Avenue, Suite 280
Phoenix, Arizona 85004-2203

(602) 506-5137
whelihan@mail.maricopa.gov

Martinez was convicted of first-degree murder and burglary. The trial
court sentenced him to life imprisonment on the murder conviction and to
an aggravated term of imprisonment on the burglary conviction based on
aggravating circumstances that the court had found. Martinez claimed on
appeal that his aggravated sentence on the burglary conviction violated his
right to have a jury find the existence of aggravating circumstances beyond
a reasonable doubt, which the United States Supreme Court had
recognized in Blakely v. Washington, 524 U.S. 296, 124 S. Ct. 2531 (2004).
The Arizona Court of Appeals affirmed Martinez’s sentence, ruling that
Blakely requires an Arizona jury to find only one aggravating circumstance
before a defendant is eligible for an aggravated sentence. The court of
appeals ruled that Blakely was satisfied in Martinez’s case because one of
the aggravating circumstances—that Martinez had caused the death of
another person—was found by a jury beyond a reasonable doubt when the
jury found him guilty of murder.

The Arizona Supreme Court took review of the case to resolve a split
in the court of appeals over whether Blakely required a jury to find a/l of the
aggravating circumstances used to impose an aggravated sentence or only
one aggravating circumstance. The supreme court affirmed Martinez’s
sentence, ruling that a jury must find only one aggravating circumstance to
satisfy Blakely.

The case is significant because it resolved a hotly disputed matter of
constitutional law and avoided the need to resentence thousands of
criminal defendants in Arizona.

4. State v. Styers, CR89-12631.

Evidentiary hearing on Styers’ petition for post-conviction relief on
October 21, 1997, before Maricopa County Superior Court Judge Peter T.
D’Angelo. Capital case.

Counsel for Styers:

Honorable Robert W. Doyle
300 West Washington Street, Courtroom 703
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Phoenix, Arizona 95003-2103
(602) 262-6294
Robert.doyle@phoenix.qov

The case involved Styers’ involvement with Debra Milke in the
conspiracy to murder her 4-year-old son at Christmastime and Styers’
subsequent conviction for first-degree murder and death sentence. This
case, like his codefendant Milke’s case, was high-profile and received
much media coverage. In his petition for post-conviction relief, Styers
claimed that his trial counsel was constitutionally ineffective and that he
should receive a new trial. The evidentiary hearing involved questioning
Styers’ trial counsel about his handling of the case and the jurors about
their deliberations.

The case is significant for two reasons. First, the successful
completion of the post-conviction proceedings was another step in the
long appellate process to ensure that Styers’ rights were not violated and
that he was appropriately punished for his crimes. The case was also
personally significant because | gained experience in conducting an
evidentiary hearing in a high-profile case.

5. United States v. Joy Doreen Watson, No. 09-10360.

Appeal from criminal conviction and sentence in the United States
Court of Appeals for the Ninth Circuit, 2010-11.

Counsel for Watson:

Anne Michael Williams

Law Office Anne M. Williams PC

6499 South Kings Ranch Road Suite 6 PMB 82
Gold Canyon, Arizona 85118-2920

(480) 892-7177

anne@amuwilliamslaw.net

Watson was a marijuana broker—a person who served as the
middleman in a large marijuana transaction. She was tried and convicted of
conspiracy to possess 100 or more kilograms of marijuana and conspiracy
to commit money laundering. She and eight others had been caught in a
sting in which they arranged an 800-pound marijuana transaction with a
confidential informant who was working with the Drug Enforcement
Administration. Between 2005 and the time of her arrest in 2008, she had
laundered $770,000 in funds derived from drug transactions. Watson was
sentenced to 18 years in prison. On appeal, Watson raised several issues
regarding the validity of her sentence, and the Ninth Circuit Court of
Appeals affirmed her convictions and sentences.

The case is significant because it affirmed the conviction of a person
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27.

28.

involved in large-scale drug trafficking. It was also personally significant
because this was the first case that | handled for the United States that
involved so many defendants and such serious crimes. The case required
extensive analysis of the complicated United States Sentencing Guidelines.

If you now serve or have previously served as a mediator, arbitrator, part-time or
full-time judicial officer, or quasi-judicial officer (e.g., administrative law judge,
hearing officer, member of state agency tribunal, member of State Bar
professionalism tribunal, member of military tribunal, etc.), give dates and details,
including the courts or agencies involved, whether elected or appointed, periods
of service and a thorough description of your assignments at each court or
agency. Include information about the number and kinds of cases or duties you
handled at each court or agency (e.g., jury or court trials, settlement conferences,
contested hearings, administrative duties, etc.).

Arizona Governor Janice K. Brewer appointed me to the Arizona
Court of Appeals as a judge on April 18, 2012, and | began serving on May
29, 2012. | was retained by the voters for a six-year term in November 2014
and again in November 2020. | sit on a rotating panel of three judges and
handle any type of appeal or special action that is assigned to my panel. In
December 1998, | served as a Judge Pro Tempore on the Court of Appeals
as a member of a panel that issued decisions in three cases.

| served as a disciplinary hearing officer for the State Bar from 2000
to 2009. | primarily served as a settlement officer, meeting with the State
Bar’s counsel and the Respondent and his counsel before any evidentiary
hearing to attempt to bring the parties to agreement on an outcome that did
not require an evidentiary hearing. | also served as a member of two
Disciplinary Hearing Committees for the State Bar, Committees 6B and 6C,
from 1989 to 1999. The Hearing Committees conducted evidentiary
hearings on alleged ethical misconduct of lawyers as charged by the State
Bar and determined the facts and the existence or nonexistence of ethical
violations. The Committees also recommended that particular sanctions be
imposed if an ethical violation was found. Hearing Committee 6B
considered at least fifteen matters during my term, several of which
required evidentiary hearings. Hearing Committee 6C considered
approximately three matters, one of which required an evidentiary hearing.

List at least three but no more than five cases you presided over or heard as a
judicial or quasi-judicial officer, mediator or arbitrator. State as to each case: (1)
the date or period of the proceedings; (2) the name of the court or agency; (3) the
names, e-mail addresses, and telephone numbers of all counsel involved and the
party each represented; (4) a summary of the substance of each case; and (5) a
statement of any particular significance of the case.

1. Hall v. Elected Officials’ Retirement Plan et al., 241 Ariz. 33
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Applicant Name:
Page 17




(2016) (Howe, J.).

Appeal to the Arizona Supreme Court from the granting of summary
judgment holding unconstitutional certain statutes changing future
retirement benefits for currently employed members of the Elected
Officials’ Retirement Plan.

Counsel for Plaintiffs/Appellees/Cross-Appellants:

Ron Kilgard

Keller Rohrback L.L.P.

3101 North Central Avenue, Suite 1400
Phoenix, Arizona 85012

(602) 230-6324
rkilgard@kellerrohrback.com

Alison E. Chase

Keller Rohrback L.L.P.

801 Garden Street, Suite 301
Santa Barbara, California 93101
(805) 456-1496
achase@kellerrohrback.com

Counsel for Defendants/Appellants/Cross-Appellees:

Bennett Evan Cooper
Dickinson Wright PLLC

1850 North Central Ave.
Phoenix, Arizona 85004

(602) 285-5044
bcooper@dickinsonwright.com

Counsel for Intervenor State of Arizona:

Charles A. Grube

Office of the Arizona Attorney General
2005 North Central Ave.

Phoenix, Arizona 85007

(602) 542-8341
charles.qrube@azag.qov

Counsel for Amicus Curiae National Conference on Public Employee
Retirement Systems:

Colin F. Campbell

Osborn Maledon P.A.

2929 North Central Avenue
Phoenix, Arizona 85012
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(602) 640—9343
ccampbell@omlaw.com

Robert D. Klausner

Adam P. Levinson

Klausner, Kaufman, Jensen & Levinson
7080 NW 4t St.

Plantation, Florida 33317

(954) 916-1202
bob@robertdklausner.com
adam@robertdklausner.com

In 2011, the Arizona Legislature enacted statutes that reduced the
future pension benefits for currently employed judicial officers.
Representatives of the class of judicial officers sued, arguing that their
pension benefits had vested once they were appointed or elected and
could not be reduced. The trial court granted summary judgment in their
favor, and the Elected Officials’ Retirement Plan and the State appealed.

Because the legislation affected the pension benefits of all but one of
the current members of the Arizona Supreme Court, the Chief Justice
substituted me and three other judges whose pensions were not affected to
sit with Justice Bolick as the Arizona Supreme Court to decide this case. In
a 3-2 decision, the Court held that Arizona Constitution prohibited the
Legislature from unilaterally reducing the pension benefits of current
members of the Plan because the pension benefits were part of the terms
of their employment contract that vested once they were employed as
judicial officers.

The case is legally significant because it resolved an important issue
of Arizona Constitutional law and reiterated the principle that no matter
how laudable the public policy supporting legislation, the Legislature must
still follow the requirements of the state constitution. The case is
personally significant because | was entrusted with the responsibility of
writing the Majority opinion that established such an important principle of
constitutional law that applied to all Arizona. | learned a great deal about
negotiating with my fellow judges to craft a decision that a majority would
agree with. | also learned about holding my own in the face of a strong
dissent. In sitting as an Arizona Supreme Court Justice in this case, |
gained the confidence that | can serve the State of Arizona well in that
position.

2, Friedman v. Cave Creek Unified Sch. Distr. No. 93, 231 Ariz. 567 (App.
2013) (Howe, J.)
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Appeal from granting of summary judgment finding unconstitutional
statute that allowed school districts to spend bond proceeds for purposes
the original bond issue did not authorize.

Counsel for Plaintiff/Appellee: Counsel for Defendant/Appellant:
Kimberly A. Demarchi Christina M. Sandefur

Senior Associate General Counsel The Goldwater Institute

Office of General Counsel 500 East Coronado Road
Arizona State University Phoenix, Arizona 85004-1543
P.O. Box 877405 (602) 462-5000

Tempe, Arizona 85287-7405 ckohn@goldwaterinstitute.orq
(480) 965-4550

kimberly.demarchi@asu.edu

Lynne C. Adams Honorable Clint Bolick
Osborn Maledon PA Arizona Supreme Court

2929 North Central Avenue 1501 West Washington Street
Ste. 2100 Phoenix, Arizona 85007-3235
Phoenix, Arizona 85012-2765 (602) 452-3535

(602) 640-9348 cbholick@courts.az.qov

ladams@omlaw.com

Two voters in a school district bond election sued the school district
for injunctive and declaratory relief when the district determined to use
bond proceeds for a purpose different from the purpose stated in the bond
election publicity pamphlet. The Arizona Legislature had enacted a statute
that allowed bond proceeds to be used for a different purpose than stated
in the publicity pamphlet if certain conditions were met. The superior court
ruled that the statute was unconstitutional because it conflicted with the
contract clauses of the United States and Arizona Constitutions. The
superior court found that the bond election created a contract between the
school district and the voters and that the statute allowing the district to
change the bond purposes interfered with that contract.

On appeal, we affirmed on a narrower ground. Article 7, Section 13 of
the Arizona Constitution requires that “questions upon bond issues” must
be submitted to the voters, and we held that a bond issue’s purpose was a
term that must be submitted to the voters for approval. Allowing a district
to unilaterally change the purpose of a bond would make Article 7, Section
13 illusory. A school district could obtain the issuance on a bond based on
a popular purpose and then, once voters have approved the bond, change
it to a less popular purpose.

The case is significant because it reaffirms three principles. First,
ultimate governing authority rests with the People, and courts must
carefully guard that authority. Second, the Arizona Constitution is alive and
well, and the Legislature cannot evade its provisions, no matter the public
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policy goal. Third, courts should resolve matters on the narrowest possible
grounds, leaving larger, more complicated issues for another day, when
they are truly at issue and must be decided.

3. Earl v. Garcia ex. Rel. Maricopa Cty., 234 Ariz. 577, 324 P.3d 863
(App- 2014) (Howe, J., concurring).

Special Action seeking relief for the superior court’s denial of motion
to dismiss criminal charge for speedy trial violation.

Counsel for Petitioner: Counsel for Real Party in Interest:
David Goldberg Karen Kemper
(deceased) 301 West Jefferson, Fl. 2

Phoenix, Arizona 85003-2195
(602)506—7580
kemperk@mcao.maricopa.qgov

The State charged Petitioner with theft of a Cadillac by
misrepresentation. He had purchased the car from a car dealership and had
financed the purchase with a loan; the loan fell through because he
allegedly misrepresented his employment status, but never returned or
paid for the car. Near the date that Petitioner had to be tried to comply with
the speedy trial requirements of Arizona Rule of Criminal Procedure 8, the
State learned that he had not misrepresented his employment status. The
State dismissed the charge without objection and reindicted him with theft
for simply taking the car with intent to deprive.

Five months later, Petitioner moved to dismiss the new charge
because—counting from the date of the indictment on the original charge—
the Rule 8 time limit for trying the charge had been violated and the State
had dismissed the original charge to evade the time limit of Rule 8. The
superior court held a hearing, and the prosecutor explained the reason for
dismissing the original charge. The superior court found that the State did
not dismiss the charge to evade Rule 8 and denied the motion to dismiss.
Petitioner sought special action relief from that ruling in the Court of
Appeals.

The Presiding Judge of the panel and | declined to accept
jurisdiction of the matter because Petitioner could not challenge the
dismissal of the original charge in the proceeding on the subsequent
charge, especially after waiting five months. One judge dissented, finding
that the State did dismiss the original charge to evade Rule 8, even though
the superior court had found otherwise. Because of the dissent, |
separately concurred to explain that as an appellate court, we are required
to defer to the superior court’s findings of fact, absent an abuse of
discretion, and should not make factual determinations on appeal. The trial
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judge, who sees and hears the witnesses and counsel, is in a better
position to judge decide matters than an appellate court.

The concurrence is significant as a reminder of the proper standard
of review to apply on questions of fact and a caution about overstepping an
appellate court’'s bounds on review.

4, State ex rel. Montgomery v. Welty, 233 Ariz. 8, 308 P.3d 1159 (App.
2013) (Howe, J.), vacated by State ex rel. Montgomery v. Chavez, 234 Ariz.
255, 321 P.3d 420 (2014).

Special action seeking relief from the superior court’s order
compelling the disclosure of the victims’ birth dates to the criminal
defendants in discovery.

Counsel for Petitioner: Counsels for Real Parties in Interest:
Keli B. Luther W. Pierce Sargeant IV

301 West Jefferson FIl. 2 2005 North Central Avenue

Phoenix, Arizona 85003-2195 Phoenix, Arizona 85004-1592

(602) 506-7422 (602) 364-2100
lutherk@mcao.maricopa.qov William.sargeant@azag.gov

Mikel Steinfeld

620 West Jackson Street, Ste 4015
Phoenix, Arizona 85003-2423
(602) 506-7711
steinfeldm@mail.maricopa.orq

In separate criminal prosecutions against two defendants, the
defendants moved to compel the disclosure of the crime victims’ birth
dates. The State objected in each case, claiming that the birth dates were
protected under the Victims’ Bill of Rights. The superior courts in each
case ordered disclosure, and the State petitioned for special action in this
Court, seeking to have those orders vacated.

On appeal, my panel held that the Victims’ Bill of Rights protected
the victims’ birth dates from disclosure. The statute at issue, A.R.S. § 13-
4434(a) provided at that time that a crime victim had the right to refuse to
testify to his or her address, telephone numbers, place of employment, “or
other locating information.” We held that a birth date was just as private as
the other items listed in the statute and were protected from disclosure for
the same reason.

The supreme court, however, granted review and vacated our
opinion. The supreme court found that the statute protected “locating
information,” and birth dates were merely “identifying information.” Thus,
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the court held that victims’ birth dates must be disclosed. The court further
held that if the disclosure creates a risk of harassment or harm to a victim
in a particular case, the State may seek a court order protecting that
victim’s birth date from disclosure. The supreme court stated that if birth
dates should be protected to preserve a victim’s privacy, the parties should
address that issue with the Legislature.

That is exactly what happened. The Arizona Legislature amended
A.R.S. § 13-4434 in 2014 to protect victims’ birth dates from disclosure.
This case is significant because my opinion and the supreme court’s
opinion spurred the Legislature to protect crime victims’ birth dates.

5. State v. Steinle (Moran), 237 Ariz. 531, 354 P.3d 408 (App. 2015)
(Howe, J., dissenting), vacated, 239 Ariz. 415, 372 P.3d 839 (2016).

Special action seeking relief from the superior court’s order
excluding a cell phone video from admission at trial.

Counsel for Petitioner: Counsel for Real Party in Interest

Lisa Marie Martin Honorable Lindsay P. Abramson

301 West Jefferson, Fl. 2 Maricopa County Superior Court
Phoenix, Arizona 85003-2195 101 West Jefferson Street

(602) 506-7422 (602) 506—-3857
martinl@mcao.maricopa.gov abramsonl@superiorcourt.maricopa.gov

In a first-degree murder prosecution, the State sought to admit a 30-
second cell phone video of the defendant allegedly stabbing the victim. The
video was cropped from a longer video of the murder that a witness had
sent to the owner of the cell phone. The witness then erased the longer
video. The defendant sought to exclude the 30-second video excerpt under
Arizona Rule of Evidence 106, which allows a party to admit an entire
recorded statement if the other party seeks to admit only a portion of the
statement. The superior court agreed, ruling that the absence of the longer
video made the video excerpt inadmissible. The State sought special action
relief in the Court of Appeals.

The Majority of the panel agreed that the excerpt could not be
admitted because the longer video no longer existed to be admitted under
Rule 106. The Majority also ruled that admitting the excerpt without the
longer video would be unduly prejudicial under Arizona Rule of Evidence
403. | dissented, arguing that the excerpt was the entire video in the State’s
possession, so that Rule 106 was inapplicable. | explained that Rule 106
was a rule of inclusion—allowing the admission of certain evidence—not a
rule of exclusion—precluding the admission of certain evidence. | noted
that the state of technology was such that video sharing and excerpting is
common and occurring more frequently as time progresses, and the
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29.

Majority’s rule would preclude the admission of an increasing amount of
relevant evidence. | further found that the admission of the excerpt would
not be unduly prejudicial under Rule 403.

On review by the supreme court, the court agreed with my dissent
that Rule 106 could not be used to exclude evidence. The court declined to
consider whether the admission of the excerpt would violate Rule 403,
holding that the superior court should have the opportunity to decide that
issue in the first instance.

The case is significant because it addresses a vitally important issue
regarding today’s technology: the admissibility of digital and social
networking information in criminal trials.

Describe any additional professional experience you would like to bring to the
Commission’s attention.

In addition to my experience as a judge on the Court of Appeals and
an appellate attorney handling criminal, capital, and civil appeals, | have
experience as a manager and supervisor of appellate attorneys. For two
years, from 1999 to 2001, | supervised the civil appellate work of
approximately 15 to 20 attorneys in the Liability Management Section of the
Attorney General’s Office. | learned there to look beyond the particular case
at hand to the broader legal consequences that the case might present, an
essential skill for an appellate judge, especially a supreme court justice.

From 2001 to 2008, | served as Chief Counsel of the Criminal Appeals
Section of the Arizona Attorney General’s Office. In that capacity, | not only
supervised the substantive appellate work of 17 to 20 attorneys, but | also
managed the Section, handling all administrative and personnel issues that
arose with the attorneys and support staff. That experience taught me how
to make decisions and resolve disputes amid competing points of view,
perceptions, and personalities. It also taught me the skill of building
consensus on issues where possible and doing without consensus when
necessary. | learned to make hard, often unpopular, decisions. In 2002,
budget issues in the Attorney General’s Office required me to identify
attorneys to lay off. | chose the attorneys to lay off based on what was best
for the Attorney General’s Office without regard to any personal concerns |
might have had.

| continued to use and to develop my management expertise as
Deputy Appellate Chief at the United States Attorney’s Office. | handled the
administrative and personnel issues for the Phoenix office of the Appellate
Division, which then consisted of three attorneys and two legal assistants. |
also supervised the appellate work of all of the attorneys in the Phoenix
office. This required me to manage the calendar of the matters in the office
that had to be filed in the Ninth Circuit Court of Appeals and to see that the
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30.

31.

32.

33.

34.

35.

briefs and pleadings were timely filed. | was also responsible for ensuring
that the briefs and pleadings were substantively correct. Because the
cases concerned federal law, | had to consider the legal consequences a
case might have for the entire nation.

The management and supervisory skills that | gained from those
positions have helped me immeasurably in performing my job as an
appellate judge and would stand me in good stead at the Supreme Court.

BUSINESS AND FINANCIAL INFORMATION

Have you ever been engaged in any occupation, business or profession other
than the practice of law or holding judicial or other public office, other than as
described at question 14? No. If so, give details, including dates.

Are you now an officer, director, majority stockholder, managing member, or
otherwise engaged in the management of any business enterprise? No. If so,
give details, including the name of the enterprise, the nature of the business, the
title or other description of your position, the nature of your duties and the term of
your service.

Do you intend to resign such positions and withdraw from any participation in the
management of any such enterprises if you are nominated and appointed? N/A
If not, explain your decision.

Have you filed your state and federal income tax returns for all years you were
legally required to file them? Yes. If not, explain.

Have you paid all state, federal and local taxes when due? Yes. If not, explain.

Are there currently any judgments or tax liens outstanding against you? No. If so,
explain.

Have you ever violated a court order addressing your personal conduct, such as
orders of protection, or for payment of child or spousal support? No. If so,
explain.
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36.

37.

38.

39.

40.

41.

42.

43.

Have you ever been a party to a lawsuit, including an administrative agency
matter but excluding divorce? No. If so, identify the nature of the case, your role,
the court, and the ultimate disposition.

Have you ever filed for bankruptcy protection on your own behalf or for an
organization in which you held a majority ownership interest? No. If so, explain.

Do you have any financial interests including investments, which might conflict
with the performance of your judicial duties? No. If so, explain.

CONDUCT AND ETHICS

Have you ever been terminated, asked to resign, expelled, or suspended from
employment or any post-secondary school or course of learning due to
allegations of dishonesty, plagiarism, cheating, or any other “cause” that might
reflect in any way on your integrity? No. If so, provide details.

Have you ever been arrested for, charged with, and/or convicted of any felony,
misdemeanor, or Uniform Code of Military Justice violation? No.
If so, identify the nature of the offense, the court, the presiding judicial officer,

and the ultimate disposition.

If you performed military service, please indicate the date and type of discharge.
If other than honorable discharge, explain. N/A

List and describe any matter (including mediation, arbitration, negotiated
settlement and/or malpractice claim you referred to your insurance carrier) in
which you were accused of wrongdoing concerning your law practice.

None.

List and describe any litigation initiated against you based on allegations of
misconduct other than any listed in your answer to question 42.
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44.

45.

46.

47.

48.

49.

None.

List and describe any sanctions imposed upon you by any court.

None.

Have you received a notice of formal charges, cautionary letter, private
admonition, referral to a diversionary program, or any other conditional sanction
from the Commission on Judicial Conduct, the State Bar, or any other disciplinary
body in any jurisdiction? No. If so, in each case, state in detail the circumstances

and the outcome.

During the last 10 years, have you unlawfully used controlled substances,
narcotic drugs or dangerous drugs as defined by federal or state law? No. If your
answer is “Yes,” explain in detail.

Within the last five years, have you ever been formally reprimanded, demoted,
disciplined, cautioned, placed on probation, suspended, terminated or asked to
resign by an employer, regulatory or investigative agency? No. If so, state the
circumstances under which such action was taken, the date(s) such action was
taken, the name(s) and contact information of any persons who took such action,
and the background and resolution of such action.

Have you ever refused to submit to a test to determine whether you had
consumed and/or were under the influence of alcohol or drugs? No. If so, state
the date you were requested to submit to such a test, type of test requested, the
name and contact information of the entity requesting that you submit to the test,
the outcome of your refusal and the reason why you refused to submit to such a
test.

Have you ever been a party to litigation alleging that you failed to comply with the
substantive requirements of any business or contractual arrangement, including
but not limited to bankruptcy proceedings? No. If so, explain the circumstances
of the litigation, including the background and resolution of the case, and provide
the dates litigation was commenced and concluded, and the name(s) and contact
information of the parties.
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PROFESSIONAL AND PUBLIC SERVICE

Have you published or posted any legal or non-legal books or articles? Yes. If
so0, list with the citations and dates.

Things We Leave Behind, Arizona Attorney Magazine, May 2021
(anticipated) (Winner in the Nonfiction Category of Arizona Attorney
Magazine Annual Arts Competition)

A Streetcar Named Ancestry.com, Arizona Attorney Magazine, May 2018
(Winner in the Nonfiction Category of Arizona Attorney Magazine Annual
Arts Competition)

(Attached as Appendix C)

A Mother’s Advocacy, Arizona Attorney Magazine, May 2015

(Attached as Appendix D)

Your Unique Roadmap to Becoming a Judge, Arizona Attorney Magazine,
December 2014

(Attached as Appendix E)

The Limits of Law, Arizona Attorney Magazine, April 2011

(Attached as Appendix F)

My Day in the Court of Courts, New Mobility Magazine, November 2006
(Attached as Appendix G)

Ginsburg Was an Inspiration to Many, and | Nearly Mowed Her Over,
Arizona Republic, September 20, 2020

The Gift of History and Heritage, Arizona Republic, December 8, 2018

Faced with Hard Road, Mom Made Right Decisions,
Arizona Republic, May 8, 2005

Our Turn, Arizona Republic, July 26, 2000

My Turn, Tribune Newspapers, December 5, 1997
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51.

952.

My Turn, Tribune Newspapers, July 27, 1997

(Newspaper articles are attached as Appendix H)

Are you in compliance with the continuing legal education requirements
applicable to you as a lawyer or judge? Yes. If not, explain.

Have you taught any courses on law or lectured at bar associations,
conferences, law school forums or continuing legal education seminars? Yes. If
so, describe.

Faculty, Meet the Bench Day
State Bar Leadership Institute—April 9, 2021

Faculty, Effective Oral Advocacy
State Bar of Arizona Seminar—November 23, 2020

Faculty, 10 Tips in 50 Minutes
Appellate Practice Section Seminar—September 17, 2020

Faculty, Law and Literature: The Caine Mutiny Court Martial
2019 Arizona Judicial Conference

Faculty, Oral Advocacy: Winning at the Lectern
State Bar Appellate Practice Section—December 13, 2018

Faculty, From Death with Dignity to Not Dead Yet: A Conversation About
End of Life
State Bar Convention—June 29, 2018

Faculty, Meet the Bench Day
State Bar Leadership Institute—April 12, 2018

Faculty, Combat or Conversation: Effective Oral Advocacy in Arizona
Courts
State Bar Diversity Conference—March 23, 2018

Faculty, Live Oral Argument: Become Game-Ready with Major League
Coaching
State Bar Convention—June 14, 2017

Faculty, Defining and Achieving Your Own Success
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State Bar Convention—June 14, 2017

Faculty, Appellate Practice Basics
Maricopa County Bar Association—September 28, 2016

Faculty, Meet the Bench Day
State Bar Leadership Institute—April 22, 2016

Faculty, Hitting All the Bases: Effective Legal Writing
State Bar Spring Training Conference—April 1, 2016

Faculty, What Arizona Appellate Court Judges Want You to Know
National Business Institute—May 8, 2015

Faculty, Meet the Bench Day
State Bar Leadership Institute—April 17, 2015

Moderator, Demystifying the Appellate Judicial-Selection Process
State Bar Appellate Practice Section—April 16, 2015

Faculty, Practical and Ethical Issues in Representing Clients with
Disabilities
State Bar Spring Training Conference—March 20, 2015

Faculty, The Future of the Judiciary: Do Our Courts LOOK like Arizona?
State Bar Spring Training Conference—March 20, 2015

Faculty, Meet the New Judges
State Bar Appellate Practice Section—April 17, 2014

Faculty, Meet the Bench Day
State Bar Leadership Institute—April 11, 2014

Faculty, Batter Up! The Ins and Outs of Oral Advocacy
State Bar Spring Training Conference—March 28, 2014

Faculty, Plenary Session: Why You Should Become a Judge and How to
Get There
State Bar Spring Training Conference—March 28, 2014

Faculty, Meet the Bench Day
State Bar Leadership Institute—April 19, 2013

Faculty, Resolving Conflicts of Interests: Addressing the Issues of Bias
and Impartiality in a Diverse Bench and Bar
Minority Bar Convention—April 5, 2013
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Faculty, Chris Nakamura Judicial Workshop—The Future of Diversity on

the Bench
Minority Bar Convention-April 5, 2013

Faculty, Stories from the Front: How We Got Here and What We Learned

Along the Way
State Bar Seminar—March 18, 2011

Faculty, A Road Less Traveled to the Supreme Court
Minority Bar Convention—April 16, 2010

Faculty, Outstanding Advocacy with Special Considerations
State Bar Seminar—September 16, 2009

Faculty, Supreme Advocacy
State Bar Convention—June 25, 2009

Faculty, Sex and the Constitution Revisited
State Bar Convention—June 24, 2009

Faculty, Opportunity Is Knocking: Getting Involved in the Legal
and Greater Communities
2009 Minority Bar Convention—March 20, 2009

Faculty, Behind Every Great Lawyer is a Great Mentor
State Bar Convention—June 17, 2006

Faculty, New Updates on Blakely v. Washington
State Bar Seminar—October 7, 2005

Faculty, Constitutional Law
Arizona Prosecuting Attorneys Advisory Council Seminar—
September 24, 2005

Faculty, Summer Conference
Arizona Prosecuting Attorneys Advisory Council Seminar—
July 29, 2005

Faculty, New Updates on Blakely and Crawford
State Bar Seminar—February 3, 2005

Faculty, Talking Diversity: Developing Effective and Professional
Relationships with People with Disabilities as Colleagues,
Coworkers and Clients
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53.

State Bar Convention—June 10, 2004

Judge and Faculty, Arizona Appellate Practice Institute—1995, 1997, 1999,
2001, 2003, 2005, 2007, 2010

Faculty, Criminal Year in a Nutshell
Arizona Prosecuting Attorneys Advisory Council Seminar—March 4
and 18, 1994

Faculty, Americans with Disabilities Act Seminar
Arizona Attorney General’s Office—April 20, 1994

Judge, National Moot Court Competition, Western Regional Conference—
1990

List memberships and activities in professional organizations, including offices
held and dates.

None, other than bar association and judicial branch organizations.

Have you served on any committees of any bar association (local, state or
national) or have you performed any other significant service to the bar? Yes.

List offices held in bar associations or on bar committees. Provide information
about any activities in connection with pro bono legal services (defined as
services to the indigent for no fee), legal related volunteer community activities or
the like.

State Bar of Arizona:
Member: October 21, 1988

Activities: Member, Arizona State Bar Association Convention
Committee, 2009, 2010, 2011, 2012

Appellate Practice Section, Executive Council
Judicial Liaison, 2017—present
President, 2011-12
President-Elect, 2010-11
Treasurer, 2009-10
Secretary, 200809
Member-at-Large, 200708

Council on Persons with Disabilities in the Legal
Profession
Member, 2002—present
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Chairman, 2005-06

Member, Arizona Attorney Editorial Board, 2009—-present
Chair, 2012-14

Member, Bar Leadership Institute Selection Committee,
2013-20

Chair, 2019-20

Disciplinary Hearing Officer, 2001-09

Disciplinary Hearing Committee 6B, 1990—96

Disciplinary Hearing Committee 6C, 1996-97

Maricopa County Bar Association:

Member: 1989 to 2000

Activities: Public Lawyers Division Board of Directors, 1993-99
President, 1997
President-Elect, 1996
Treasurer, 1995
Chairman, Programs Committee, 1995, 1996

Ex-Officio Member, Maricopa County Bar Association
Board of Directors, 1997-98

American Bar Association:

Member, 1988-97, 2012 to present
Member, ABA Commission on Disability Righte, 2016-17

Arizona Judicial Branch:

Judicial Ethics Advisory Committee
Member, 2014-18

State, Tribal, Federal Court Forum
Vice Chair, 2016
Member, 2015 to present

Arizona Judicial Conference Planning Committee
Member, 2018-19
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Volunteer Legal Activities:

54.

On various occasions throughout my career, | have given presentations on
the Americans with Disabilities Act to the staff of the Attorney General’s
Office and to other community and business groups. This has not been
affiliated with any bar association activities.

Describe the nature and dates of any relevant community or public service you
have performed.

| currently serve on the board of directors of two nonprofit
organizations dedicated to serving persons with disabilities: 1) United
Cerebral Palsy of Central Arizona, which provides therapy and other
services to children with cerebral palsy and related disabilities; and
2) Daring Adventures, which provides recreational activities, such as
handcycling and rafting trips, for people with disabilities.

For most of my adult life, | have been active in the community to
educate people about disabilities, the laws prohibiting discrimination
against people with disabilities, and the need to integrate people with
disabilities into society. Here is a list of my involvement with organizations
that serve persons with disabilities:

Arizona Center for Disability Law, Board of Directors
President, 2010-12
Vice-President, 2008-10
Member, 2005-08

The Center represents individuals who have suffered discrimination
and uses legal means to redress the discrimination and effect systemic
change. The Board of Directors oversees the Center’s budget and sets its
policy and goals.

Arizona Bridge to Independent Living (now Ability360), Board of
Directors
President, 2010-12
Vice-President, 2008-09
Member, 2005-14

Ability360 is a nonprofit organization whose mission is to assist
individuals with disabilities to achieve independence and self-
determination. It runs several programs that serve this mission, and the
Board oversees the budget, sets policy, and provides direction to the
organization.
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Governor’s Council on Developmental Disabilities
Chairman, 2003-05
Member, 1999-2003

The Council promotes the societal integration of persons with
developmental disabilities through legislation and the development of
government-funded programs.

Little League Baseball, Coach, 1989-96

| coached a Little League baseball team comprised of children with
physical, mental, and emotional disabilities.

Disability Network of Arizona (DNA), Board of Directors
President, 1992-93
Member, 1990-94

DNA was a disabled citizens group that presented programs on disability
issues, including the ADA.

Governor’'s Council on Independent Living (now the Statewide
Independent Living Council)
Member, 1993

Phoenix Transit Department’s Taxi Subsidy Committee
Member, 1993-99

The Transit Department provided a subsidy for taxi fares for
employed persons who have a disability that prevents them from using
public transportation. The Committee determined which persons who were
eligible for the program.

Phoenix and Scottsdale Transit Department Seminars
Faculty, 1993, 1994

These seminars taught transit employees about the rudiments of the
ADA and the methods of interacting with people with disabilities.

Chase Bank Disability Awareness Week
Speaker, October 21, 1999

| presented a discussion on disability issues to employees of Chase
Bank.

Bell Atlantic Mobile Training Class
Trainer, 1993, 1994
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55.

| worked with Bell Atlantic Mobile to develop and promote a program
making cellular telephones accessible and affordable to people with
disabilities. Along with other speakers, | trained the company’s sales staff
in interacting with people with disabilities.

Abilities Unlimited
Staff Consultant, 1994-1998

Abilities Unlimited was a disabilities consulting firm. | was the lead
trainer in their disability awareness training classes for Motorola
University, the continuing education department of Motorola. In those
classes, | taught the basic requirements of the ADA and discussed with
the student- employees the attitudes and problems they face in interacting
with people with disabilities.

In addition to disability-related activities, | served for two years as a
team member in the adult faith formation for my Catholic parish, St. Francis
Xavier, in central Phoenix.

List any relevant professional or civic honors, prizes, awards or other forms of
recognition you have received.

Professional:

Diversity and Inclusion Leadership Award
State Bar of Arizona—2019

Michael C. Cudahy Criminal Justice Award, State Bar of Arizona—2013
Keynote Speaker IMPACT Career Fair—2011

Distinguished Public Lawyer, State Bar of Arizona—2007

Outetanding Young Alumnus Award, Arizona State University—2002
Special Recognition, Arizona Department of Corrections—June 2001
Special Recognition, Arizona Department of Corrections—June 2000
Arizona Attorney General’s Office Nominee, Arizona Prosecuting
Attorneys Advisory Council Prosecutor of the Year Award—1994

Civic:
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2020 Laura Dozer Award, United Cerebral Palsy of Central Arizona
Spirit of Ability Award, Ability 360—2016

ACDL Vision Award, Arizona Center for Disability Law—2015
Keynote Speaker, Tempe Mayor’s Disability Awards—2009

2006 Mayor’s Award, Phoenix Mayor’'s Commission on Disability
Issues

Guest Speaker, TRIO Motivational Award Luncheon, Arizona State
University—April 14, 2000

Profile in Success, Arizona Business Gazette—October 7, 1999

Employee of the Year, City of Tempe Commission on Disability
Concerns—1996

Keynote Speaker, Awards Banquet, City of Glendale Mayor’s
Commission on Disabilities—1996

Keynote Speaker, “Abilities Count” Awards Banquet, City of Phoenix
Mayor’s Commission on Disabilities 1994

List any elected or appointed public offices you have held and/or for which you
have been a candidate, and the dates.

None.

Have you ever been removed or resigned from office before your term expired?
No. If so, explain.

Have you voted in all general elections held during the last 10 years? Yes. If not,
explain.

Describe any interests outside the practice of law that you would like to bring to
the Commission’s attention.

Since | was a child, | have been avidly interested in history,
particularly American history. Because lawyers always figured prominently
in the history | read and did much for this country and the greater good, |
grew up admiring lawyers and wanting to be one. The knowledge that |
have gained from studying history provides me with an understanding of
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our past, the ideals upon which this nation was founded, and the way that
democracy and the United States Constitution operate. This background
also provides me with an understanding of how laws and the judicial
system affect society and the general welfare. This understanding, |
believe, is essential to wise judging.

HEALTH

Are you physically and mentally able to perform the essential duties of a judge
with or without a reasonable accommodation in the court for which you are
applying? Yes.

ADDITIONAL INFORMATION

The Arizona Constitution requires the Commission to consider the diversity of the
state’s population in making its nominations. Provide any information about
yourself (your heritage, background, life experiences, etc.) that may be relevant
to this consideration.

| was born with cerebral palsy. Thanks to my parents’ determination
and foresight, | was mainstreamed into society and attended public school
at a time when children with disabilities were not yet included in regular
schools. Although my parents insisted that | receive the proper medical
care and therapy for my disability, they raised me as an otherwise normal
child, expecting me to succeed and to be a productive member of society.

Because of my upbringing and life experiences, | have pursued my
career as a lawyer without regard to my disability, yet | still understand the
trials and difficulties of being perceived as “different” from other people.
My practice of law is separate from my disability, but | am active in the
disability community, working for the inclusion and the integration of
persons with disabilities into society.

Diversity is essential to the proper functioning of the government
and the courts in particular for two reasons. First, to properly analyze the
law and facts to resolve a case, a court must have judges with broad,
differing experiences and perspectives. This requires judges of diverse
backgrounds. Second, courts must not only do justice, they must be
perceived as doing justice. Courts will not be perceived as doing justice if
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the judges who constitute the court do not roughly reflect the community
that they judge. This too requires judges from diverse backgrounds. My
particular background and experiences provide me with a unique
perspective that would be valuable to the Arizona Supreme Court.

Provide any additional information relative to your qualifications you would like to
bring to the Commission’s attention.

Although my personal interest in the integration of people with
disabilities into society is separate from my professional career as an
attorney, my life experiences as a person with a disability have given me an
added depth of understanding of people and life. | endured much pain from
multiple surgeries and extended hospital stays as a child and a young
adult. As a child | struggled to learn the basic procedures of life, such as
walking, dressing, and taking care of my personal needs—things that come
naturally to others. | endured discrimination in school and in obtaining
employment.

For nine years | took care of my elderly parents, which was quite a
reversal of roles from my earlier life. | saw my parents through declining
health and multiple hospital stays and surgeries. | watched my father die a
difficult death with lung cancer. | watched my mother’s slow decline into
dementia. | grew from those terrible experiences and gained new
perspectives and understanding about life.

These experiences have helped form my character and would aid me
in serving as a supreme court justice.

If selected for this position, do you intend to serve a full term and would you
accept rotation to benches outside your areas of practice or interest and accept
assignment to any court location? Yes. If not, explain.

Attach a brief statement explaining why you are seeking this position.

See Appendix I.

Attach two professional writing samples, which you personally drafted (e.g., brief
or motion). Each writing sample should be no more than five pages in
length, double-spaced. You may excerpt a portion of a larger document to
provide the writing samples. Please redact any personal, identifying information
regarding the case at issue, unless it is a published opinion, bearing in mind that
the writing sample may be made available to the public on the commission’s
website.
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See Appendix J.

If you have ever served as a judicial or quasi-judicial officer, mediator or
arbitrator, attach sample copies of not more than three written orders, findings or
opinions (whether reported or not) which you personally drafted. Each writing
sample should be no more than ten pages in length, double-spaced. You
may excerpt a portion of a larger document to provide the writing sample(s).
Please redact any personal, identifying information regarding the case at issue,
unless it is a published opinion, bearing in mind that the writing sample may be
made available to the public on the commission’s website.

See Appendix K.

If you are currently serving as a judicial officer in any court and are subject to a
system of judicial performance review, please attach the public data reports and
commission vote reports from your last three performance reviews.

| have been evaluated only twice: 2014 and 2020. Those scores are
contained in Appendix L.

-- INSERT PAGE BREAK HERE TO START SECTION Il
(CONFIDENTIAL INFORMATION) ON NEW PAGE --
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CASES RESULTING IN PUBLISHED OPINIONS
ARIZONA COURT OF APPEALS
I State v. Smith, 162 Ariz. 123, 781 P.2d 601 (Ct. App. 1989).
& State v. Campa, 164 Ariz. 468, 793 P.2d 1135 (Ct. App. 1990).
3. State v. Wise, 164 Ariz. 574, 795 P.2d 217 (Ct. App. 1990).
4, State v. Conroy, 165 Ariz. 183, 797 P.2d 722 (Ct. App. 1990).
5. State v. Ferguson, 165 Ariz. 275, 798 P.2d 413 (Ct. App. 1990).
6. State v. Kemp, 166 Ariz. 339, 802 P.2d 1038 (Ct. App. 1990).
7. State v. Smith, 166 Ariz. 450, 803 P.2d 443 (Ct. App. 1990).
8. State v. Altamirano, 166 Ariz. 432, 803 P.2d 425 (Ct. App. 1990).
9. State v. Stuart, 168 Ariz. 83, 811 P.2d 335 (Ct. App. 1990).
10.  State v. Jackson, 170 Ariz. 89, 821 P.2d 1374 (Ct. App. 1991).
11.  State v. Mendoza, 170 Ariz. 196, 823 P.2d 63 (Ct. App. 1990).
12.  State v. DiGiulio, 172 Ariz. 156, 835 P.2d 488 (Ct. App. 1992).
13.  State v. Moreno, 173 Ariz. 471, 844 P.2d 638 (Ct. App. 1992).
14, State v. Woody, 173 Ariz. 561, 845 P.2d 487 (Ct. App. 1992).
15.  State v. Wilson, 174 Ariz. 564, 851 P.2d 863 (Ct. App. 1993).
16.  State v. Cramer, 174 Ariz. 522, 851 P.2d 147 (Ct. App. 1992).
17.  State v. Church, 175 Ariz. 104, 854 P.2d 137 (Ct. App. 1993).
18.  State v. Russell, 175 Ariz. 529, 858 P.2d 674 (Ct. App. 1993).
19.  State v. Vannoy, 177 Ariz. 206, 866 P.2d 874 (Ct. App. 1993).
20,  State v. Rivera, 177 Ariz. 476, 868 P.2d 1059 (Ct. App. 1994).

21.  State v. Bews, 177 Ariz. 334, 868 P.2d 347 (Ct. App. 1993).
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State v. Lara, 179 Ariz. 578, 880 P.2d 1124 (Ct. App. 1994).
State v. Griffith, 179 Ariz. 417, 880 P.2d 637 (Ct. App. 1993).
State v. Jones, 182 Ariz. 243, 895 P.2d 1006 (Ct. App. 1994).
State v. Brito, 183 Ariz. 535, 905 P.2d 544 (Ct. App. 1995).
State v. Hummert, 183 Ariz. 484, 905 P.2d 493 (Ct. App. 1994).
State v. Tabor, 184 Ariz. 119, 907 P.2d 505 (Ct. App. 1995).
State v. Carbajal, 184 Ariz. 117,907 P.2d 503 (Ct. App. 1995).
Bird v. State, 184 Ariz. 198, 908 P.2d 12 (Ct. App. 1995).

State v. Swanson, 184 Ariz. 194, 908 P.2d 8 (Ct. App. 1995).
State v. Fernane, 185 Ariz. 222, 914 P.2d 1314 (Ct. App. 1995).
State v. Taylor, 187 Ariz. 567, 931 P.2d 1077 (Ct. App. 1996).
State v. Schwartz, 188 Ariz. 313, 935 P.2d 891 (Ct. App. 1997).
State v. Brown, 188 Ariz. 358, 936 P.2d 181 (Ct. App. 1997).
Bolton v. Superior Court, 190 Ariz. 201, 945 P.2d 1332 (Ct. App. 1997).
State v. Guerra, 191 Ariz. 511, 958 P.2d 452 (Ct. App. 1998).
State v. Bonnewell, 196 Ariz. 592, 2 P.3d 682 (Ct. App. 1999).
State v. DeCamp, 197 Ariz. 36, 3 P.3d 956 (Ct. App. 1999).
State v. Thompson, 198 Ariz. 142, 7 P.3d 151 (Ct. App. 2000).
State v. McCann, 197 Ariz, 6, 3 P.3d 388 (Ct. App. 2000).

State v. Evenson, 201 Ariz. 209, 33 P.3d 780, 29 (Ct. App. 2001).
State v. Arbolida, 206 Ariz. 306, 78 P.3d 275 (Ct. App. 2004).
State v. Parks, 211 Ariz. 19, 116 P.3d 631 (Ct. App. 2005).

State v. King, 212 Ariz. 372, 132 P.3d 311 (Ct. App. 2006).



45.  State v. Barragan-Sierra, 219 Ariz. 276, 196 P.3d 879 (Ct. App. 2008).
46.  State v. Fischer, 219 Ariz. 408, 199 P.3d 663 (Ct. App. 2008).
ARIZONA SUPREME COURT

47.  State v. Kemp, 168 Ariz. 334, 813 P.2d 315 (1991).

48.  Statev. Campa, 168 Ariz. 407, 814 P.2d 748 (1991).

49.  State v. Conroy, 168 Ariz. 373, 814 P.2d 330 (1991).

50.  State v. Mendoza, 170 Ariz. 184, 823 P.2d 51 (1992).

51.  Statev. Johnson, 173 Ariz. 274, 842 P.2d 1287 (1992).

52.  Statev. Lopez, 174 Ariz. 131, 847 P.2d 1078 (1992).

53.  State v. West, 176 Ariz. 432, 862 P.2d 192 (1993).

54.  State v. Scott, 177 Ariz. 131, 865 P.2d 792 (1993).

55.  State v. Milke, 177 Ariz. 118, 865 P.2d 779 (1993).

56.  State v. Styers, 177 Ariz. 104, 865 P.2d 765 (1993).

57.  State v. Hinchey, 181 Ariz. 307, 890 P.2d 602 (1995).

58.  State v. Lara, 183 Ariz. 223, 902 P.2d 1337 (1995).

59.  State v. Smith, 184 Ariz. 456, 910 P.2d 1 (1996).

60.  State v. Boles, 188 Ariz. 129, 933 P.2d 1197 (1997).

61.  State v. Hummert, 188 Ariz. 119, 933 P.2d 1187 (1997).

62.  State v. Mann, 188 Ariz. 220, 934 P.2d 784 (1997).

63.  Zuther v. State, 199 Ariz. 104, 14 P.3d 295 (2000).

64.  Clouse ex rel. Clouse v. State, 199 Ariz. 196, 16 P.3d 757 (2001).
65.  Truev. Stewart, 199 Ariz. 396, 18 P.3d 707 (2001).

66.  State v. McCann, 200 Ariz. 27, 21 P.3d 845 (2001).



67.  State v. Thompson, 200 Ariz. 439, 27 P.3d 796 (2001) .

68.  InrelLeon G., 200 Ariz. 298, 26 P.3d 481 (2001).

69.  State v. Thompson, 204 Ariz. 471, 65 P.3d 2003 (2003).

70.  State v. Dean, 206 Ariz. 158, 76 P.3d 429 (2003).

71.  State v. Sephai, 206 Ariz. 321, 78 P.3d 732 (2003).

72.  State v. Brown (McMullen), 209 Ariz. 200, 99 P.3d 15 (2004).
73.  State v. Rivera, 210 Ariz. 188, 109 P.3d 83 (2005).

74.  State v. Martinez, 210 Ariz. 578, 115 P.3d 618 (2005).

75.  State v. Henderson, 210 Ariz. 561, 115 P.3d 601 (2005).

76.  Statev. Wall, 212 Ariz. 1, 126 P.3d 148 (2006).

77.  State v. Morales, 215 Ariz. 59, 157 P.3d 479 (2007).

78.  State v. Gant, 216 Ariz. 1, 162 P.3d 640 (2007).

79. State v. Cheramie, 218 Ariz. 447, 189 P.3d (2008).

NINTH CIRCUIT COURT OF APPEALS

80.  Doe & Associates Law Offices v. Napolitano, 252 F.3d 1026 (9th Cir. 2001).
81.  Jaramillo v. Stewart, 340 F.3d 877 (9th Cir. 2003).

82.  Evanchykv. Stewart, 340 F.3d 933 (9th Cir. 2003).

83.  Frantzv. Hazey, 513 F.3d 1002 (9th Cir. 2008).

UNITED STATES SUPREME COURT

84.  Clarkv. Arizona, 126 S. Ct. 2709 (2006).
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PUBLISHED OPINIONS
1. State ex rel. Raber v. Hongliang Wang, 230 Ariz. 476, 286 P.3d 1085 (App. 2012).

2. Boyle v. Boyle, 231 Ariz. 63,290 P.3d 456 (App. 2012).
3. Waltner v. JPMorgan Chase Bank, N.A., 231 Ariz. 484, 297 P.3d 176 (App. 2013).
4. Prutchv. Town of Quartzsite, 231 Ariz. 431, 296 P.3d 94 (App. 2013).

5. Friedman v. Cave Creek Unified Sch. Dist. No. 93, 231 Ariz. 567,299 P.3d 182
(App. 2013).

6. Bulk Transp. v. Indus. Comm’n of Ariz., 232 Ariz. 218, 303 P.3d 529 (App. 2013).

7. State ex rel. Montgomery v. Welty, 233 Ariz. 8, 308 P.3d 1159 (App. 2013), vacated, 234
Ariz. 255, 321 P.3d 420 (2014).

8. Sanchez v. Ainley ex rel. Cty. of Yavapai, 233 Ariz. 14, 308 P.3d 1165 (App. 2013),
vacated, 234 Ariz. 250, 321 P.3d 415 (2014).

9. CSA4 13-101 Loop, LLC v. Loop 101, LLC, 233 Ariz. 355,213 P.3d 1121 (App. 2013).

10. Orca Commec 'ns Unlimited, LLC v. Noder, 233 Ariz. 411, 314 P.3d 89 (App. 2013), aff'd,
236 Ariz. 180, 337 P.3d 545 (2014).

11. State v. George, 233 Ariz. 400, 313 P.3d 543 (App. 2013).
12. Simms v. Rayes, 234 Ariz. 47, 316 P.3d 1235 (App. 2014).
13. Ariz. Dep’t of Econ. Sec. v. Rocky J., 234 Ariz. 437, 323 P.3d 720 (App. 2014).

14. Earl v. Garcia ex rel. Cty. of Maricopa, 234 Ariz. 577, 324 P.3d 863 (App. 2014)
(Howe, J., specially concurring).

15. Johnson v. O’Connor ex rel. Cty. of Maricopa, 235 Ariz. 85, 327 P.3d 218 (App. 2014).

16. Gallardo v. State, 236 Ariz. 1, 335 P.3d 523 (App. 2014) (Howe, J., specially
concurring), vacated, 236 Ariz. 84, 336 P.3d 717 (2014).

17. Rose Goodyear Props., LLC v. NBA Enters. Ltd. P’ship, 235 Ariz. 339, 332 P.3d 86
(App. 2014), rev. denied (Apr. 21, 2015).

18. Clark v. Anjackco Inc., 235 Ariz. 452,333 P.3d 779 (App. 2014).



19. Gries v. Plaza Del Rio Mgmt. Corp., 236 Ariz. 8, 335 P.3d 530 (App. 2014).

20. Naglieri v. Indust. Comm’n of Ariz., 236 Ariz. 94, 336 P.3d 727 (App. 2014), rev. denied
(Mar. 17, 2015).

21. State ex rel. Montgomery v. Karp, 236 Ariz. 120, 336 P.3d 753 (App. 2014), rev. denied
(May 26, 2015).

22. Azore, LLC' v. Bassett, 236 Ariz. 424, 341 P.3d 466 (App. 2014).

23. Marco Crane & Rigging Co. v. Masaryk, 236 Ariz. 448, 341 P.3d 490 (App. 2014),
rev. denied (Sept. 22, 2015).

24. Sonoran Peaks, LLC v. Maricopa Cty., 236 Ariz. 399, 340 P.3d 1107 (App. 2015).
25. State v. Woods, 236 Ariz. 527, 342 P.3d 863 (App. 2015).

26. City Ctr. Exec. Plaza, LLC v. Jantzen, 237 Ariz. 37, 344 P.3d 339 (App. 2015), rev.
denied (July 30, 2015).

27. State ex rel. Montgomery v. Padilla, 237 Ariz. 263, 349 P.3d 1100 (App. 2015), cert.
denied, -- S. Ct. --, 2016 WL 685747 (U.S. June 20, 2016).

28. State v. Felix, 237 Ariz. 280, 349 P.3d 1117 (App. 2015) (Howe, J., dissenting in part),
rev. denied (Oct. 27, 2015).

29. State v. Bennett, 237 Ariz. 356, 351 P.3d 363 (App. 2015), rev. denied (Dec. 1, 2015).

30. State v. Jurden, 237 Ariz. 423, 352 P.3d 455 (App. 2015) (Howe, J., dissenting), vacated,
CR-15-0236-PR, 2016 WL 3600262 (Ariz. July 1, 2016).

31. State v. Steinle ex rel. Cty. of Maricopa, 237 Ariz. 531, 354 P.3d 408 (App. 2015)
(Howe, J., dissenting), vacated, 239 Ariz. 415, 372 P.3d 939 (2016).

32. Woestman v. Russell, 238 Ariz. 33, 356 P.3d 319 (App. 2015).

33. Cheatham v. Diciccio, 238 Ariz. 69, 356 P.3d 814 (App. 2015), vacated, 240 Ariz. 314,
379 P.3d 211 (2016).

34. Halt v. Gama ex rel. Cty. of Maricopa, 238 Ariz. 352, 360 P.3d 148 (App. 2015).

35. Skydive Ariz., Inc. v. Hogue, 238 Atiz. 357, 360 P.3d 153 (App. 2015).



36. Gnatkiv v. Machkur, 239 Ariz. 486, 372 P.3d 1010 (App. 2016).

37. Allen v. Sanders, 239 Ariz. 360, 372 P.3d 304 (App. 2016), vacated, 240 Ariz. 569, 382
P.3d 784 (2016).

38. Keg Rests. Ariz., Inc. v. Jones, 240 Ariz. 64, 375 P.3d 1173 (App. 2016).

39. Sirrah Enters., LLC v. Wunderlich, 240 Ariz. 163, 377 P.3d 360 (App. 2016), vacated,
242 Ariz. 542,399 P.3d 89 (2017).

40. Sundevil Power Holdings, LLC v. Ariz. Dep’t of Revenue, 240 Ariz. 339, 379 P.3d 236
(App. 2016).

41. Lewis v. Ariz. State Pers. Bd., 240 Ariz. 330, 379 P.3d 227 (App. 2016).
42. Hogue v. City of Phoenix, 240 Ariz. 277, 378 P.3d 720 (App. 2016).
43, AOR Direct L.L.C. v. Bustamante, 240 Ariz. 433, 380 P.3d 672 (App. 2016).

44, Phoenix Newspapers, Inc. v. Reinstein, 240 Ariz. 442, 381 P.3d 236 (App. 2016), rev.
granted (Dec 13, 2016).

45. McCarthy Integrated Systems, LLC v. Evoqua Water Technologies, LLC, 240 Ariz. 366,
379 P.3d 263 (App. 2016).

46. Hall v. Elected Officials’ Retirement Plan, 241 Ariz. 33, 383 P.3d 1107 (App. 2016).

47. Solar City Corporation v. Ariz. Dep't. of Revenue, 242 Ariz. 395, 396 P.3d 631 (App.
2017), vacated, 243 Ariz. 477, 413 P.3d 678 (2018).

48. Glazer v. State, 242 Ariz. 391, 396 P.3d 627 (App. 2017), vacated, 244 Ariz. 612, 423
P.3d 993 (2018).

49. Bank of America, N.A. v. Felco Business Services, Inc. 401(K) Profit Sharing Plan, 243
Ariz. 150, 403 P.3d 150 (App. 2017).

50. Chapman v. Hopkins, 243 Ariz. 236, 404 P.3d 638 (App. 2017).
51. State v. Nixon, 242 Ariz. 242, 394 P.3d 667 (App. 2017).

52. Phoenix City Prosecuter’s Office v. Nyquist, 243 Ariz. 227, 404 P.3d 255 (App. 2017).



53. ZB, N.A. v. Hoeller, 242 Ariz. 315, 395 P.3d 704 (App. 2017).
54. Parsons v. Ariz. Dep’t. of Health Services, 242 Ariz. 320, 395 P.3d 709 (App. 2017).
55. Richardson v. All Services Unlimited, Inc., 243 Ariz. 408, 408 P.3d 832 (App. 2017).

56. Conklin v. Medtronic, Inc., 244 Ariz. 139,418 P.3d 912 (App. 2017), vacated, -- P.3d--,
2018 WL 6613311 (2018).

57. Armiros v. Rohr, 243 Ariz. 600, 416 P.3d 864 (App. 2018).
58. State v. Meeds, 244 Ariz. 454, 421 P.3d 653 (App. 2018).

59. Griffin Foundation v. Arizona State Retirement System, 244 Ariz. 508, 422 P.3d 1048
(App. 2018).

60. State v. Burgess, 245 Ariz. 275, 428 P.3d 192 (App. 2018).

61. Deutsche Bank National Trust Company v. Pheasant Grove LLC, 245 Ariz. 325, 429 P.3d
558 (App. 2018).

62. Dupray v. JAI Dining Services (Phoenix), Inc., 245 Ariz. 578, 432 P.3d 937 (App. 2018).
63. Lagerman v. Arizona State Retirement System, 246 Ariz. 270, 438 P.3d 639 (App. 2019).
64. Lehn v. Al-Thanayyan, 246 Ariz, 277, 438 P.3d 646 (App. 2019).

65. JH2K I LLC v. Arizona Department of Health Services, 246 Ariz. 307, 438 P.3d 676
(App. 2019)

66. Harle v. Williams, 246 Ariz. 330, 438 P.3d 699 (App. 2019)

67. Apodaca v. Keeling, 246 Ariz. 349, 439 P.3d 1 (App. 2019)

68. Navajo Nation v. Department of Child Safety, 246 Ariz. 463, 441 P.3d 982 (App. 2019)
69. Swain v. Bixby Village Golf Course Inc, 247 Ariz. 405, 450 P.3d 270 (App. 2019)

70. State v. Brock, 248 Ariz. 583, 463 P.3d 207 (App. 2020)

71. Bowser v. Nguyen, 249 Ariz. 454, 471 P.3d 665 (App. 2020)

72. Gonzalez-Gunter v. Gunter, 249 Ariz. 489, 471 P.3d 1024 (App. 2020)



73. Perdue v. La Rue, 250 Ariz. 34, 474 P.3d 1197 (App. 2020)

74. Clayton by and through Sherman v. Kenworthy in and for County of Yuma, 250 Ariz. 65,
475 P.3d 310 (App. 2020)

75. Tanner v. Marwil in and for County of Maricopa, 250 Ariz. 43,474 P.3d 1206 (App.
2020)

76. Bridges v. Nationstar Mortgage, L.L.C.,—P.3d—, 2021 WL 126562 (App. 2021)
77. In re Guardianship of M.G., —P.3d—, 2021 WL 476059 (App. 2021)
78. Sebestyen v. Sebestyen, —P.3d—, 2021 WL 870387 (App. 2021)

79. State v. Ross, —P.3d—, 2021 WL 869049 (App. 2021) (Howe, J., dissenting)
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RANDALL M. HOWE has
senved on the Anzona Gourt
of Appeals since May 2012,
Belore his appaintment, he
sarvad ninetsan years with
the Arizona Atforney General's
Office and three years with the
United States Attomey's Office
fior the District of Arizona.
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Iread alot growing up, and 1 read my share: of
William Faulkner and Tenncssee Williams. "Their sto-
nies and plays alwavs mystfied me a lide hecause the
characters were controlled by their pasts, thewr person-
al pasts and their socictics” pasts. Bur [ was raised by
parcnts wha always looked forward, who raught me
that whatcver had happened in the past, today was a
new dav; if | made the correct choices, I could improve
my life and the lives of those around me. 1 discounted
the view that Faulkner and Williams espoused as just
a “Southemn™ thing—vou know, something rooted in
the “Lare Unpleasantness™ of the Civil War and o
many ment jleps

Those quotes from Faulkner and Williams recently
came to mund, however, when 1 took a journey into
my own past, and 1 realized that they may have been
on to somethung.

Although "was born on Aprdl 30, 1963, in Eugene,
Oregon, [ always considercd that my past began three
days later when 1 was adopted by David and Maric
Howe from Colorado. They were a mature couple who

could not have their own biological children, so they adopted roy
older brother David, my sister Debra—whom, for reasons nar rel-
evant here, they could not keep—and me My brother and [ grew
up knowing that we were adopted, but that never affected our un-
derstanding that Dawid and Marie were our parens or that we were
an indissoluble family. When 1 was 7 vears old, my parents hosted
my mother’s extended family for Thanksgiving, and 1 was ecstatic
when [ realized that—m addition to hosting the Children's Table in
my very own bedroom!—I was related in some way toall 55 guests.

In fact, although the idea did not originate with my parents,
1 always thought that being adopred was better than being bio-
logically relared 1n second grade, when my mother picked me up
from school one day, my reacher—Miss Clouthier—asked if 1 was
adopted. My mother, mpecung that her advanced age as a moth-
er prompied the warily acknowledged that I was.

Miss Clouthicr said that that explained why I was asking my
classmates that afternoon whether “they were adopred or IF
their mothers had to have them.”

1 never thought about where 1 came from before 1 was
adopted, who mv birth parents were, or why I was given op
for adopdon. 1 learned along the way that the obstetrican
who was at my birth was my uncle—my father's brother-
in-law—and I thought that this made mv parents’ sclecoon
of me even more special, When I was 10 or 11 vears old, I
staved home sick from school ane day and warched TV 1o
while away the ame. That dav, The Pin? Donabue Show had
a5 guests adults who had been adopted and who had been
unsuccessful in finding thewr birth parents. 1 had as much
disgust a5 a pre-teen could muster for all the blubbering and
wailing 1 saw abour their inability to find out “who they re-
ally were.™ “What is wrong with these people?,™ T asked my
mother They were who they always were, they had parents
who gave them thewr names and raised them just as any par-
ent of a biolagical child would. What was the ig deal’ My
mather never said anything, but T knew thar she was pleased with
my artiede.

Years, decades, went by without any farther thought abour my
unknown past. | had fricnds, marned couples, who adopred chil-
dren, and they held me up as an example of someone who had dealt
well with being adopred. I thoughr that worrving abour how chil-
dren would deal with being adupred was rather silly—it made me
no different from anyone else who had been raised by loving par-
ents—but 1 was happy if my being adopted helped other people be
comfortable with adoption.

RANDALL M.
HOWE

-

But then my father died and my mother gor old and developed
demenna As she realized she was losing her memory, she sarted
telling me stories about her life that she thought 1 should know
before she forgot them. She told me about my adoprion, thar my
uncle called them one day and said that he was going 1o deliver a
baby soon, and asked if they wanted o adopt. My parents flew up
to Orcgon, and three days after 1 was born, they adupted me. My
mather said thar my birth mother was a flight amendant, that she
had met my birdh Gacher while she was working, and that my birth
father was the son of a patent of my uncle's, My mother said she
knew nothing more than that. [ had learned from dealing with my
mother that because of her dementia, her stories were not always
accurate, so I didn't know how true this story was.

As I said, I had never concerned myself with what had happened

| never thought
about where | came
from before | was
adopted or why | Was
given up for adoption.”

before I was adopted. But with my father's death, my brother’s
death from a car accident, the death of most of my aunts and undies,
the physical estrangement from the rest of my family after my par-
ents and I had moved to Anzona, and then my mother’s dementia,
I had starred ro fel that my family, my place with people who knew
me, was slipping away. So 1 wrote to my aunt, the wife of my uncle
the doctor who delivered me, and asked her if what my mother had
said was true, 1 got no answer.

The pext year, a close friend ar work had moved to Seartle, where
my aunt was currently lving, and I went to visit my friend and her
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family. While [ was there, my friend drove me w see my aunt, and
we had lunch with her. [ forthnghtly asked my aunt whether my
mother’s story was true, and my aunt answered that she had my
uncle’s medical records destroyed when he died and knew nothing
more. My fricnd and 1 sensed char my aunt knew more than she
admireed, but my aune changed the subject and refused 1o sav more

I moved on with life and did not pursue the storv. My mother |
died m 2003, and at some point thereafter, so did my aune. T be- |

fieved that any opportunity to learn anv more about things before
my adoption died with dhem.

But as Faulkner noted, my past wasn't dead. It wasn’s cven past.

1In 2009, my gidfriend and T were invited to a wedding in Buf
fabo, Mew York, and we thought we would rake a mip to Toronto
afrerward. Because [ had never been out of the United Seares, 1
needed a p t,and to get a passporr, I necded an *offiaal” birth
certificae. | went on the Oregon Vital Statistics website to ger ane
While there, [ learned that [ could get my pre-adoption birth certif:
icate as well Intrigued at the possibility of finding my birth parents®
identities, [ ordered that certificare also.

The pre-adopnon certificate did not lista father, but it did list my
hirth mother's name, her age—21-—and her address at the time of
my birth. Although 1 had always disdained looking for my birth par-
ents, | found myself coming home from work and spending hours

on the compurer Googling mv birth mother’s name and looking at
various websites that pramised to help find somcone. One night,
a search led me w3 50™ reunion website for 2 high school in Eu-
gene The website had page after page of photographs of the alumm
who artended the reunion, lughing, talking, eating., and rouring
the school. The amendees all had name rags, bur the people were
always positioned so thar the tags were nor readable. Afier looking
at so many photos with uarcadable name tags, 1 found one photo
with the people rumng their arms m some collecove “woo-hoo™
moment, and the name tag of one woman was clearly begible; it
had my birth mother's name on it T stared at the photo for some
rme, wondenng whether I voked like her 1 couldn’t find any more
nformarion about her from the website, or from any other website,
s0 1 didn't know how to proceed.

A friend suggested [ hire a2 prvare investigator to find her. That

- seemed quite 2 cloak-and-dagger thing to do, bur T felr so close o

finding my birth mother, tha 1 did ir. The investigator found mv
birth mather much more quickly than 1 thoughr possible and called
ker When he explained the purpose of the phone call, she said thar
he had conracted the wrong person, thar she had never had a child.
The denial did not daunt the invesigator, though. He asked her
if she was familiar with a particular address, and she said, “Yes, that
is the address of my house growing up.” The gator replied,
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‘Here is where the

RANDALL M.

HOWES

“Well, I know about As a hirthday gift last vear, my girl-
the address because ' iend's family gave me a DNA tosting
it is listed on Mr. k”’]dnegs Of kit from Ancestry.com, They had used
Huowe's birth certit- one to determine the cthoie back-
icate as the address ground of my girlfricnd's sister’s hus-
nf his mother.™ The Stran ers Com eS band. Because my own background
phune wenr silent was unknown, they thoughe it would
for a long moment. Into p!ay be a grear gitt And because they are
The woman then Insh—rcally Insh—they joked that
said, “You have the they wanted to make sure | was Trish
wrong person,” and enough to be a part of the family. 1
hung up. tonik the resr and sentarin.

When the investigamr© recounted the conversation to me, 1 asked
if he thoughe he had the right person. He answered, “T don’t think
I have the nght person. T duer [ have the right person!™

1 declined 1o pursue it further, The woman obviously did ot |
want tir foand, apparently to the puine of lving. And who knows |

what the circumstances were. Was she raped? Was it otherwise an
abusive relationship? Is she marned now? Does she have children?
IF she had kepe this a secret for more than 50 years, wouldn't ex
posing this cause her and her Family harm and distress? Hoving no
answers, and wishing to cause no rouble, T let it go.

And here is where the kindness of strangers comes into play.

A couple of weeks later, 1 got the results, Tam 39 percent En-
wlish, 37 percent Norwegian, and 11 percenr Irish. T was happy 0
know my background, and happy that 1 was Insh enough to be part
of my grfriend’s family.

Somerhing no one barguned for. however, 1s that vou can find
out much more information on Ancestrv.com than just vour ethnic
hackground. If you join—which I did, of course—the website will
link you with others who share your genctic make-up—your rela-
tves! T found a list of people who were listed as my cousins to a close
or far degree. As [ looked ar the information provided by one of my

“second” cousins, | noticed thar she had listed 25 2 family name the
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last name of my birth mother. 1 contacted her through the website
and explained my story.

She responded quickly, telling me chat she was my birth mother's
ferst cousin. She was not aware thar my birth mother had had any
children. She teld me thar I had an aunt and two uncles and several
cousing. She put me m touch with them, and they were all shocked
but happy to find that I existed, All escept my birth mother.

One of my first cousins was close with my birth mother, and
she checked me vut to see if my story was truc. She knew my birth
mother had never had children. She told me that she knew thae my
story was true when she saw my photo on the intemet because 1
look like my birth mother. That was weind for me. As closc and as
loved as I was by my birth amily, 1 grew up not looking like any of
my relatives. A new experience for me. My cousin told me thar my
birth mother had spent forty years as a kindergarten teacher and
was the “glamarous” aunt with blond hair, manicured nails, and a
converdble. She traveled widely.

This cousin talked with my birth mother and cxplined what had
occurred. My birth mother seid that she would tell her what had
happened, on the condition that they never speak about it again,
My birth mother said thar when she was a fight amendant for a
major girline, she had 2 one-night stand with someonc she would
not name and did not realize that she was pregnant undl her cighth

manth, when “she was roo fir along for any other option ™ She
went home ro Eugene, arranged a private adoption, and gave birth
The baby was immediately remaved to another raom, and she never
even saw it. The only other person who knew she had had a haby
was her mother, who dicd in the 19807,

1 don™ know why, but this did nor seem all correct to me. [ ac-
cepted ir, though, hecanse hearing it from my birth mother was as
close as [ was going to ger. Or so 1 thought.

With the help of my mother’s first cousin, 1 realized that not
all of the relatves on the Ancestry.com website were related to my
birth mother. Some were related only to me. Those persons were
relared to my birth father. 1 started contacting them. The closcr
relarives declined to respond, but [ finally heard from a thied cous-
in, who apparently had been deputized by the other relatives to
respond to me becavse they did not know who the hell T was—cer-
tainly Jable, given the situation. She gave me information
about the family, and between her information and the information

my ather cousin had helped me find, 1 learned thar [ was the son of

one of the grandsons of 1 Norwegian fisherman who had emigrated
to Oregon in the ke 1800'. And thar is as far as | got.

Then one dav mv uncle, mv birth mother’s brother, asked the
cousin 1 bad initally contacied how I was geiting along finding
my birth father. The cousin named the family thar we had deter-

TREAT YOURSELF

Up to 25% off base rates

up to 25% off
AWD# AT727600.
y at avis.com/sba or
call 1-800-331-1212.

36 ARIZONA ATTORHEY AT 2018

ww.azbarong FAZAN Ry

mined 1 had de-

scended from, and

he replied, “Oh it

must be 1"

He said thar this

person had  dated

my birth mother

when they were in

college and that the

person had been to

their house  quite

often. My aunt, my

birth mother's sis-

ter, confirmed thar.

The person was -

deed a grandson of

the Norwegian fishernmn,
I looked for the person on the internet, and I learmed he was

a prafessor at 3 major universine. [ found videos on YouTube thar

he had ereared discussing his subject area. He had physical char-

actenstics similar o mine. | found a college vearbook photo of his

father on Ancestrvcom, and | was amazed at my resemblance o

him! He had been married three times and had a teenage son with

was the

"I leamed hat |
e son of one of
the grandsoms of a
Nowegian fisherman
who had emigrated
o Oregon!’

RANDALL M. &

his correne wife, but T couldn™t tell
whether he had any other children

1 concacred the private investiga-
tor again and had him make contact
1 did mor know whether the person
even knew [ exsted. The investigator
called him, and they had 2 pleasant
conversation. The person said thar he
remembered my birth mother from
college bur did not emember having
interconrse with her. He added that
he did have another friend, whose
name he could no longer remember,
who became pregmant during college
and gave her babv up for adoption
He said he would think abour the
matter and call the investigaror back.

He never called back,

The next month, 1 wrote a letver o him, explaning whar 1
had found and derermined. I also explained that I had no hard
feelings abour my adoption and that 1 was blessed o have been
adopted and mised by wonderful parcnts. 1 rold him thar T wanted
nothing from him but perhaps to meet him and Jearn aboot our

defense of saving 1

you know that you could get a
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history, I had an investigator hand-deliver the letter. He thanked
her for the lerer.

Sl no response

By this tme, I nealized that my attitude about all this had changed.
I was no longer reticent about intruding into my birth parents” lives
Was my artiode change justified? | don’t know But [ thoughe thar
whatever had happened between them was 55 vears ago, and thar
was enough time to get over it 1 also thought—naively, perhaps—
that they should be happy thar, regardless of whar had passed be-

rwecn them, they had produced a happy and successful member of

the homan race.
Sp, unlike the pre-
vious tmes when 1 et
things go, [ pursued
the matter. T had the ‘ LJl
I
|

a fact,
oweve
Nt | r

investigator  identify

this person’s children.

He found rwo wom-

cn whom he thought }
were this person’s t

accidental,

duced a

RANDALL M

HOWE

mformation T had and explaining that cven ifher father did not want
contact with me, | would weleome contact with her. Even though
we were not “family™—in any real sense of the word—we had a
unique genetic connection shared only with her two brothers, T got
D respotrse
Dogged, 1 waited a couple weeks and sentan email to her work
She finally replied. She said that this was a lot of information to take
in and was overwhelmed with the Christmas season. She said she
would address the marrer after the holidays. She noted, though, that
she had discussed this with her father, and he now denied knowing
my birth mother acall
T waited for a response afer the
holidays. 1 have vet to receive one
L emalled her again, but have heard
nothing.

So this was my journcy 1o my past on
the strecrear named Ancestrv.com.

children and pave me 1 didn"t sarend o ger on board, bur

their addresses. | wrote 109 th i Ar }nm it showed up, and [ was irrcsistibly

to each of them. One "JL T J}‘ 4 1 drawn to it T learned a lot from my

of them called me as AAnood N b journey, about my past and about
1 11 1 4

soon us she had re- [_J \J ._;r\j C_\ 14 P ]L} r F mysclf, T learned a5 much as anvone

ceved my lerer. She
said that she had been
married 0 someone
whe had the same last
name, but that she
was not relared 1o the
persan | thought was my birth father. 1 apologized profisely for
barhening her with something thar did not involve her. She said she
did not mind ar all, thar “everyvone deserves to know where they
came from!™ 1 was rouched by this complere stranger’s good wishes,

Lalso received an email from the other woman 1 had senr a letter
to. She said that she was nor biologically related 1o the person 1
thought was my birth father, but that he had raised her as her step-
father. She said 1 looked a lot like him a5 she remembered him. She
hadn’t seen him n 20 years, since he divorced her mother. She did
identify this person’s biological children for me—a daughter and a
som, She then wished me well in my quest.

As [ was contemplating how to proceed from there, 1 received an
email out of the bluc from the stepdaughter’s mother, the person’s
ex-wite, She told me thar she had scen everything that [ had sent
her daughter, and she said 1 looked very much like hier ex-hushand
as 3 young man. She sent me photos of him and his family. She oo
wished me well in secking my birth father

I sent a new letter to the biological danghter containing all the

could under the circumstances
about my birth families and where 1
came from. I lcarned too not to be
apologetic about searching for my
past. I have no idea—and it setms
will never have any idea—whar hap-
pened berween my birth parents thar has made them ignore and
push away from that event. Bur they came together, at least once,
and [ was the result. Tam a fer, however acadental, and they shoold
be happy that their accident produced a healthy, bappy, successtul
member of socicty.

I learned especially about the kindness of strangers, [ mer so
many people in my jouney who had no reason to help, bar did
so out of genuine kindness any sympathy. The cousin whe [ ini-
tially contacted is hosting 2 family revmion for me later this vear in
Oregon, so that 1 can meer my uncles and aunt and cousins. T am
graccful for that

My faith has been reinforced as well. As grateful as Tam thae my
birth parents gave me life, 1 doubr they would have been as good
parents and dealt with my particular difficultics us David and Maric
Howe were. I have been blessed,

The last thing [ learned is thar Faulkner and Williams knew more
about human nanere than T gave them credit for. 1 think I'll go sit
under a Live Qak tree and sp a mint julep! o

oMM
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HON. RANDALL HOWE s a
Judge on the Arizona Court of
Appeals, Division 1.

5
B

o A

;f' s an avid
| ﬁ R movie  and
| S theater fan, I

watch all of the award shows—
the Oscars, the Tonys, the
Emmys. In fact, I even watch the
obscure ones—the BAFTAs
(British Academy of Film and
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Television Arts) and the SAG
(Screen Actors Guild) Awards.
Without fail, all of the award recipients,
one way or another, thank their wives, hus-
bands, parents, mentors, friends and
coworkers who made their success possible.

I see the same thing—without all the
glam and glitter—when I atrend judicial
investitures. Newly invested judges and jus-
tices invariably thank all of the family mem-
bers, coworkers and mentors who helped
them succeed. We appreciate the senti-
ment, surely. But given the individual effort
necessary to succeed as a performer or a
judge, and the fact that we never see the
role that others play in their lives, how true
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is that, really? Do we truly believe that?

Well, I do, and I discovered tangible
proof of it in the last few months.

My mother, Marie Howe, died in 2003
at the age of 85. For the last decade of her
life, she lived in assisted living homes,
where personal space was precious. During
that time, she painfully yet ruthlessly win-
nowed her possessions until she had with
her only those things that she absolutely
needed and those things that—while not
practically useful—she could not part with.
Those things she could not part with she
packed away in a storage ottoman,

When she died, I took the ottoman
and—though I mourned her passing—
never opened it. You accept the loss of a
loved one and carry on with the forward-
looking business of living.

Last year, however, I moved into a new
house. Not wanting to move anything that
did not need to be moved, I opened the
ottoman to see what was inside. What I dis-
covered were photographs, papers, and
mementos of my father, my brother, me,
her brothers and sisters—the things that
she valued the most. One thing stood out
to me, though: a carbon copy of a letter

www.azbar.org/AZAttorney
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that she had written to a local school board
in Colorado in 1969, when I was 6 years
old. (You can see the letter above.)

Six years old was when children in
Colorado started first grade, and my moth-
er believed that I should begin school. The
fact that I had cerebral palsy, walked with a
walker, and had a speech impediment—

A
(VY

gV
Ad

T2

all of these things she deemed irrelevant
to my need—my right—to go to school.
Consequently, she enrolled me in the ele-
mentary school down the street from our
house. School officials had never encoun-
tered children with a severe disability

www.azbar.org/AZAttorney

before and put her off, requiring that I be
mentally and psychologically tested to
determine if T was intellectually capable of
attending school.

Undaunted, she did just that. And from
reading the letter, you can see what hap-

physical assistance necessary so that he
could attend school. My mother—again
undaunted—proceeded to petition, cajole
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and argue with the school
' officials, and to threaten

legal action against the

school board to get me
the public education that was provided to
every nondisabled child in the State of
Colorado.

I remember a visit to my house from
several dark-suited men from the county
school administration, and my mother and
father’s confronting them about how they
were going to remedy the situation. I also
remember being so embarrassed to be the
cause of an adult fuss.

The matter was resolved when the prin-
cipal of an elementary school across town
agreed to enroll me in his school because a
child with cerebral palsy had previously
attended his school and his staff had expe-
rience with children with disabilities. My
parents drove me six miles to and from the
school every school day for the next six
years. And-—voildi—43 years later, I became
a judge on the Arizona Court of Appeals.

My mother’s efforts demonstrate the
effect—in my case, the profound effect—
one individual can have on the life of
another. I would not be a judge today, an
attorney, ot even an educated person were
it not for my mother’s efforts to get me
enrolled in school., She had such a large
effect on my life, even though she pos-
sessed no great outward advantages. She
graduated high school during the
Depression, went to vocational school to

learn to be a secretary, and had been a stay- |

at-home mother and housewife for more
than a decade when she began her crusade
to get me an education. The advantages
that she did have—her love for me and her
outsized determination to see the right
thing be done—changed the course of my
life.
The letter was a serendipitous

find, but not everything
is so neatly 0{&’)
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documented. Although my
mother’s efforts to get me an
education provided the base
for all that came after, my life
and career have been affected
by others, as well. As a child
and tecnager in public
school, T was self-conscious
and embarrassed about my
disability, which included a
significant speech impedi-
ment. I could not speak to
any group of people without
stuttering or stammering. As

a sophomore in high school, h

I had to take a public speech

class. A few days into the

class, my teacher, Steve

Payne, took me aside and

suggested that I join the

forensic team—students who competed in
debate and other public-speaking events. I
was, of course, terrified at the prospect, but
Mr. Payne swept me along to the princi-
pal’s office and changed my class schedule
so that I could join the team. I was horrible
at debate and public speaking at first, but
Mr. Payne worked with me until I lost my
nervousness and my self-consciousness
about my disability. My speech impediment
lessened over time, and I did well on the
team. I learned that I enjoyed public speak-
ing immensely; the experience brought out
my inner ham!

What possessed my teacher to take the
time and effort to teach a student who had
no sign of talent or skill at public speaking
to do that very thing, I do not know. But I
know my carcer as an attorney would be
very different today without that chance.
Because I was not afraid of public speaking,
when [ went to law school I had much less

trepidation when participating in the moot

court program. There, Arizona Supreme
Court Justice Rebecca Berch and her
husband Michael—my professors at the
time—gave me the opportunity to be a
member of the law school’s National
Moot Court Team. From that experi-
ence, I learned that appellate law and
appellate advocacy were what I was
good at and what I wanted to do as

an attorney.
Without the efforts of those four peo-
ple, I would not have the life or career that

I have today.
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Realizing that is humbling. Whether 1
can ever have the same effect on another’s
life the way these people have had on mine
I do not know; but their examples never-
theless call me to do what I can to help oth-
ers. Although I have no children, T am
involved in the lives of the children of my
close friends; I encourage them to explore
all the possibilities that their talent and
interests present to them. I have been
involved in activites that help integrate
people with disabilities into the communi-
ty. I am involved in educational activities
with the State Bar, teaching and exercising
my inner ham whenever I can. I mentored
the young attorneys whom I supervised at
the Arizona Attorney General’s Office and
the United States Attorney’s Office, and I
now have the privilege of working with
brand-new attorneys as my clerks. I try to
help them develop as attorneys and help
them start their careers.

This is my personal story, and it is
unique in its particulars, I suppose. Bur it
really is no different than anyone else’s.
Although we pride ourselves on how our
own hard work and talent have brought us
success, each of us can remember some-
one—a parent, an aunt or uncle, a teacher,
a boss—who was pivotal in providing the
conditions that made our success possible.
If that is true, then reach out and do that
for someone else. And do that even if
you’ve never had that experience; you can
be the first in a chain of cause and effect. It
is what the past owes the future. £
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Becoming

a Judge

BY HON. RANDALL I'IUWE|

HON. RANDALL HOWE is a Judge on the Arizona
Court of Appeals, Division 1.
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toward the courthouse. Here they are.

Since I became a judge wo years ago, the two
most frequent questions I have been asked are “How do you like
being a judge?” and “What did you do to become a judge?” The
first is easy to answer; I like it just fine! Being a judge is a great
job. I have the humbling honor and privilege of performing a
vital government function serving the people of Arizona every
day, and every day presents an intellectual challenge. What’s not
to like?

The second question is not so casy to answer, and my answer
is not so satisfying to the questioner. Young attorneys ask what I
did to become a judge to discover some roadmap that—if they
follow it precisely, step by step, turn by turn—will lead them
right to the chair behind the bench in the courthouse, just as
it led me. The problem is that I didn’t have a
roadmap to get to the bench, and I don’t think
one really exists—or at least I didn’t have the per-
spicacity to find it if it’s out there. The best that
I can do is identify guideposts that point
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Be a Good
Attorney

This is as true as it is
obvious, and it is often
overlooked by eager and
ambitious young attor-
neys. If you aren’t good
at understanding and
applying the law of your
practice area and serv-
ing your client’s needs
(whether you work in
private practice or in the
government), no one
will consider you as
judge material. My law
school classmates will
tell you that I always
had ambitions to serve
as a judge, but I spent at
least the first four or five
years of my career in the
Criminal Appeals
Section at the Attorney
General’s Office learn-
ing the substance of
criminal law and proce-
dure, how to write per-
suasive appellate briefs,
and how to persuasively
argue appeals before
panels of judges. Only
after I thought that I
was doing well at my
job, and got feedback
from my supervisors,
fellow attorneys, and
judges that I was doing
my job well, did I ven-
ture further out into the
legal community.

Expand Your
orizon

Being a good attorney is essential to
become a judge. But after you have mas-
tered your job, you need to understand
that a wide and deep legal world exists
beyond your narrow practice area.
Superior Court judges and Court of
Appeals judges must handle cases from
nearly every legal practice area—civil,
criminal, probate, juvenile, family, and tax.
In this time of legal specialization, you
cannot be expected to be an expert in
more than one area (or at most, a few
areas). But you can become aware of those
other areas and the legal principles they
have in common. That might even lead
you to practice in a new area.

While I was still doing criminal appeals,
1 had the opportunity to serve on the
Attorney General’s Opinion Review
Committee. The Attorney General’s
Oftice issues nonbinding legal opinions on
questions submitted by government agen-
cies, and the Committee reviews, edits and
gives substantive input on those opinions.
The opinion requests presented a wide
range of legal issues that I had never been
exposed to. I learned about many areas of
the law during my membership on the
Committee, and it led in part to changing
positions in the Attorney General’s Office
from handling criminal appeals to serving
for two years as the appellate supervisor in
the Liability Management Section, which
was responsible for defending the State of
Arizona in civil lawsuits. Thus, when I was
considered for a judgeship, I could show
that, while the majority of my experience
and practice was in criminal law, I had
some exposure to other areas.

) .

»
Get Involved
in the Community

Being a good attorney and having as wide legal
experience as possible will get you a long way
toward a judgeship. But the Merit Selection
Committees and the Governor are looking for
more than legal excellence. Judges decide cases
that affect Arizona in general and its people in
particular. Judges will understand the effects
their decisions have on the community and on
people individually only if they have been
involved in the community. So find an activity or
cause that you are passionate about and get
involved, achieve some common goal, meet
other people outside the legal profession. You
will gain perspectives that you would never have
if you did nothing but practice law all and every
day.

I have been asked what activities I got
involved in—apparently with an eye to precisely
following my roadmap—but the particular activ-
ities don’t really matter. Because I have a disabil-
ity, integration of people with disabilities into the
community is an important goal for me, and 1
became involved in organizations that promote
that goal. I find legal education important, and 1
like to meet and interact with people, so I
became involved in developing seminars for the
State Bar Convention and the Minority Bar
Convention. I like to write (and to read!), so I
got on the ARIZONA ATTORNEY Editorial Board.

But unless you share my particular interests,
you shouldn’t be involved in these activities. My
community activities indeed helped me when I
applied to be a judge. But that wasn’t why I got
involved. If you get involved in something just to
fill out a resume or a judicial application, it will
show. Get involved because you care about
something. You will help do something impor-
tant, whether or not it helps you become a
judge.

that my opportunities to serve on the Court of Appeals had passed

and what a terrible fate that was. He paused, gave me that shy, ,

amused smile of his and told me not worry; he said that even if

never got on the Court of Appeals, I already had an accomplished .

career as an attorney and should be happy with that. |
So, if you want to be a judge someday, follow the guideposts

that I have identified. If you do, you still may never be a judge, but

in the end, you will have an accomplished, successful career.
What’s not to like about that?

These are the three guideposts I followed during my career. If you
follow them, you will end up in the vicinity of the courthouse, and
you will be qualified to be considered for a judgeship. How you get
from there to behind the bench, how you maneuver through the
Merit Selection and gubernatorial appointment processes, 1 will leave
to others to tell.

I applied to the Court of Appeals several times before I was
appointed, and at one point I despaired that I would ever be a judge.
I once lamented to Arizona Supreme Court Justice Michael Ryan

i
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THE LIMITS OF LAW

Eliminating Discrimination Requires
Atfitude Adjustment

| BY RANDALL M, HOWE

. RANDALL M. HOWE Is the Deputy Appellate Chief at the United States
Attorney's Office for the District of Arizona. The opinions expressed in the
vn and not those of the United States Attomey’s Office

Department of Justice
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As lawycrs._, we undcrstand, perhaps better than others, the
importance of law and the rule of law. Laws are essential to a

civilized socicty. Laws create rules and

boundaries that guide us in our pur-

suit of life, liberty, and happiness.

An occupational hazard of
being a lawyer, however, is
believing that enacting and
enforcing legislation or winning
a court case always solves the
problem at hand. We forget that
laws have limits.

In August of last year, I spoke

in Washington, DC, at the
IMPACT Career Fair, It is an event
for law students with disabilitics.

Fifty-scven law students and young

lawyers came to interview for jobs
with 29 East Coast law firms—and
to hear about my own experiences in
trying to get a job as a lawyer with a
disability. Of course, the employment
market is bad for all lawyers, but the
law students at the fair approached
matters with extra trepidation
because of the challenges that their
disabilitics presented.

Although the most recent unem-
ployment rate (in January 2011) for
all workers is 9.7 percent, the unem-

ployment rate for persons with
disabilities is 13.6 percent.!




THE LIMITS OF LAW: Eliminating Discrimination

The Americans with Disabilities Act (ADA)—enacted 20 years
ago—is wonderful civil rights legislation that has increased the
access of persons with disabilities to public accommodations, to
transportation, to state and local government programs, and, most
important, to employment. Persons with disabilities now have
ramps and elevators to enter buildings and businesses, wheelchair
lifts to get on buses, and the right to seck jobs without discrimi-
nation based on their disabilities. I no longer worry whether a
building has too many steps for me to go inside.

But laws only go so far, as any of the law students at the fair
would tell you. The biggest problem for persons with disabilities
is not physical barriers; it is attitudinal ones.

THE NEED FOR LAW
I grew up in the Dark Ages of the late 1960s, long before the
ADA. At that time, persons with disabilities were not expected to
be contributing members of socie-
ty. I know that firsthand, given
that T have cerebral palsy,

In 1969, when I was 6 years
old, my mother sought to enroll
me in the first-grade class of my
neighborhood public school. She
did so without any thought of
standing up for the rights of chil-
dren with disabilities; she enrolled
me in school because the law
required that all 6-year-olds go to
school, She enrolled me despite
the personal opposition of her
mother, who thought thar I
should just stay home and play in
my backyard, and despite the offi-
cial opposition of the school
administrators, who required me
to undergo psychological testing
to determine whether I was capa-
ble of learning,

No other child had to prove that he or she was intellectually
capable before being allowed to go to school. Even after I proved
my intellectual competence, school administrators told my moth-
er that they were not capable of handling a child with a disability.
I went to school only after months of negotiations and threats of
lawsuits,

In the late 1980s, I clerked for a law firm in my second year of
law school, where I did a lot of work for the attorneys in the liti-
gation department. They liked my work, and the firm offered me
a job after graduation. The hiring partner asked me if I would
worlk in the firm’s banking department drafting loan agreements
and deeds of trust because—while the partners knew that I liked
litigation and that I did good work for them—they “didn’t see”
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| TRAVEL A LOT, AND
ALTHOUGH | WALK, | USE A
WHEELCHAIR INSIDE AIRPORTS
BECAUSE IT IS EASIER AND
QUICKER. BUT, GIVEN THE

REACTIONS OF THOSE
AROUND ME, MY L.Q. APPAR-
ENTLY PLUMMETS EVERY TIME
THAT | SIT IN A WHEELCHAIR.

me having a future as a courtroom litigator, He also told me that
before I met any clients, he would “prepare” them to meet me. No
one had ever had to be “prepared” to meet me before, but I was
young, intimidated and very much in need of the job that the firm
had just offered me.

THE NEED FOR A
CHANGE IN ATTITUDE

Undoubtedly, things are better now after the ADA. No one today
would dare say the things that were said in the past, But the arti-
tude problem remains,

I travel a lot, and although I walk, T use a wheelchair inside aix-
ports because it is easier and quicker. But, given the reactions of
those around me, my 1.Q. apparently plummets every time that I
sit in a wheelchair.

When I arrived at the airport for my trip to Washington for the
job fair, an airline employee helped
me to a wheelchair and took me to
the security screening area. I gave
him my carry-on bag and my
crutch to go through the metal
detectors, and I waited in line by
myself for a personal pat-down
search, the procedure for handling
those in wheclchairs. After several
minutes, the TSA screener
approached me and asked if I had
been “abandoned” and if I knew
why I was there, When I answered
that I was waiting to be screened so
that T could get on an airplane, he
seemed flummoxed that I was trav-
eling by myself and demanded to
know who I was traveling with and
who had my property. He was
quite condescending as he patted
me down, and he muttered that I
should not have been left alone, as
if I did not have enough intelligence to be responsible for myself—
all because I was in a wheelchair,

On another occasion at the airport, an airline employee took me
to get my boarding pass at an electronic kiosk that was reserved for
passengers who had no luggage, even though I had luggage. When
I tried to tell him several times that I had luggage (which was sit-
ting right next to me}, he shushed me as he struggled with the
machine. Once he had my boarding pass printed out, he looked at
the luggage and said with sad surprise, “Oh, you have luggage!™
He would not have dismissed me had I been standing, When 1
travel with my girlfiiend, you would be surprised at the number of
times that people ask her if I need to use the restroom. Her stock
answer: “I don’t know. You'll have to ask him,”
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THE LIMITS OF LAW: Eliminating Discrimination

These are not merely the stories of a harried traveler. They are
the experiences that people with disabilities face every day. Today,
only bigots believe that a person’s skin color, ethnicity or gender
affects the person’s ability to perform a job, But people—even well-
educated people—who have never met or have never been around
a person with a disability wonder whether a person who is blind or
deaf or in a wheelchair can perform a job with that disability.

Of course, sometimes those concerns are justified—for example,
because my cerebral palsy makes my muscle movements occasional-
ly spasmodic, no one would want me to do brain surgery! But most
of the time, concerns are entirely unjustified. Most people with dis-
abilities can perform jobs with minimal accommodations,

When I applied for the position in the Criminal Appeals Section
at the Attorney General’s Office, the Chief Counsel at the time—
who had no experience with a person with a disability—wondered
privately how I physically wrote a brief, and he asked me, “How do
you write bricfs?” Because I had written without any difficulty on a
computer for years, even though computers still were not common
in government offices, it never occurred to me that he was con-
cerned about how I could physically perform the job, Wanting to
impress him, I blithely answered, “Quite well!” He told me years
later that he hired me because I gave him that answer,

Despite the physical challenges and the attitudes of others, many
lawyers with disabilities have done well. Using a wheelchair cer-
tainly has not prevented several lawyers from being appointed as
judges in the Superior Court, the Court of Appeals, and even the
Arizona Supreme Court, as recently retired Justice Michael Ryan
will attest. Several lawyers with disabilities have thriving practices,

Although I have had the occasional bump along the way, my
cerebral palsy has not prevented me from arguing more than 70
cases before the Arizona Court of Appeals, the Arizona Supreme
Court, the Ninth Circuit Court of Appeals, and even the United
States Supreme Court. It did not prevent me from being named the
Chief Counsel of the Criminal Appeals Section at the Attorney
General’s Office or, when I left there, being named the Deputy
Appellate Chief at the United States Attorney’s Office. Several
lawyers with disabilities have indeed succeeded, many quietly and
without drawing attention to their disabilities,

But the success of some does not mean that barriers no longer
exist. Despite the ADA, employment for persons with disabilities—
and lawyers with disabilities—is a difficult problem, as demonstrat-
ed by the four-percentage-point gap in the unemployment rate
between the disabled and the nondisabled. New laws, or more com-
prehensive laws, will not remove the attitudinal barriers.

REMOVING REAL BARRIERS

The State Bar of Arizona was one of the first bar associations in the
country to acknowledge that the ADA did not solve all the prob-
lems facing persons with disabilities. Its leaders recognized that per-
sons with disabilities continued to have particular difficulties in
becoming lawyers and in succeeding in the legal profession, In
2001, the Bar created a Task Force on Persons with Disabilities in

the Legal Profession—today a full-fledged Bar Committee—
which brought together lawyers with disabilities to address the
problems facing persons with disabilities in entering into and
succeeding in the legal profession. The committee has worked
to raise the visibility of lawyers with disabilities and to provide
mentoring opportunities to law students and new lawyers with
disabilities.

One of the committee’s successes has been the Courthouse
Survey—a survey of state, county and city courthouses across
Arizona to see how accessible they were for lawyers and other
people with disabilities. Some courthouses were very accessible;
some had work to do. The survey brought attention to the phys-
ical barriers that lawyers with disabilities faced just trying to do
their jobs.

The federal government also has recognized that the ADA is
not the sole answer in addressing the problems facing persons
with disabilities. In July 2010, President Barack Obama signed
an Executive Order requiring federal agencies to adopt policies
and strategies that encourage the hiring of persons with disabil-
ities, with a goal of hiring 100,000 persons with disabilities in
the next five years.? Though that may seem like a large number,
it is not when you consider that currently 737,000 persons with
disabilities are secking employment.?

The high rate of unemployment of persons with disabilities
and the fact that persons with disabilities comprise only 3.7 per-
cent of the national work force* demonstrate the underlying rea-
son for the attitudes that persons with disabilities face: unfamil-
farity. People have certain attitudes about persons with disabili-
ties because they do not interact daily with them; they do not see
them in the community; they do not work with them. If they
interacted with persons with disabilitics, they would see that
those people are just as smart—and in some:cases, just as
dumb—as they are.

The old adage is that familiarity breeds contempt. But I
think, at least in this instance, that familiarity would breed
understanding,

Laws cannot change attitudes. Only people can do that.
Laws, after all, have limits. B

endnotes

1. U.S. Department of Labor, Office of Disability Employment
Palicy, availably at www.dol.gov/odep/ (last visited Feb. 13,
2011).

2. See www.whitehouse.gov/the-press-office /executive-order-
increasing-federal-employment-individuals-with-disabilities (last
visited Feb. 13, 2011).

3. U.S. Department of Labor, Bureau of Labor Statistics, avaslable
at www.bls.gov/news.release /empsit.t06,htm (last visited Feb.
13, 2011).

4. Although the total employed labor force in the United States is
nearly 147 million, only 5.4 million of that number are persons
with disabilities. Id,
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illustration by Doug Davis

My Day in the
COURT of COURTS

B

ever run over a United States
Supreme Court justice, That

would be my advice to all mobili-

Y

ty-impaired attorneys who are going to -

appear before the United States Supreme
Court. Just a word to the wise from some-
one who began the most important expe-
rience in his legal career by nearly knock-
ing over Justice Ruth Bader Ginsburg.

I am an assistant attorney general for
the Arizona attorney general’s
office, and one of my cases was
set for argument before

RANDALIL

the Supreme Court on April 19, 2006,
Arguing a case before the Supreme Court
is a rare event and one you don’t want to
mess up. So a few days before my argu-
ment I went to observe an oral argument
to see the justices in action and get acch-
mated to the courtroom. Although I walk
with a crutch, I rented a scooter so that I
could get around more easily and

H O WE

quickly. I rode the scooter to the Supreme
Court building and parked it in the foyer
of the lawyers’ lounge — the room where
attorneys who are arguing cases wait for
court to begin — and then walked to the
courtroom to watch the arguments,
When the arguments ended, I

returned to my scooter. I had trouble .

. e
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turning the scooter around to leave
because I wasn’t familiar with the con-
trols and people were streaming into the
narrow space on the way to some meet-
ing in the lounge. When I finally got the
scooter turned around and began
maneuvering around people, I saw a

Walking the Walk,
Talking the Talk

No one ever would have predicted
that I would one day be so close to a
Supreme Court justice, much less argue a
case before the Court. I was born with

School officials would not allow me to
enroll in the public school untdl my
mother could prove that I was intellectu-
ally capable of performing in school. Of
course, no other mother had to prove
one of her children was smart enough for
public school. The psychologist who test-

I was relieved that my career would not end with the headline
“Disabled Attorney Assaults Justice with Scooter.”

brealk in the traffic and sped up to get
out the door before the next group of
people came in. Just then, the diminu-
tive Justice Ginsburg popped up. I
stopped as quickly as I could, and as she
stepped back in surprise, I said with as
much apologetic good cheer as I could
muster, “Oh! Excuse me, Justice
Ginsburg!” She smiled at me and patted
me on the shoulder as she entered the
lounge. [ was relieved that my career
would not end with the headline
“Disabled Attorney Assaults Justice with
Scooter.”

cerebral palsy, and from the beginning I
had spastic limbs and slurred speech. I
had innumerable surgeries and nine
years of physical and occupational thera-
py before I learned to walk. When it
came time for me to enter elementary

school, many people advised my parents

to place me in a “special” school because
of my disability. This was the 1960s,
before the Americans with Disabilities
Act, before the Rehabilitation Act of
1973. But my mother saw no reason why
I should not attend the elementary
school near my house.

ed me was embarrassed to give me the
tests because I was obviously capable of
learning at school just like every other
kid. Even then, the school principal told
my mother that they were not equipped
to handle a child with a disability, After
much wrangling with the school district
and threats of lawsuits, [ was eventually
enrolled in public school at a time when
mainstreaming children with disabilities
was rare.

Even then, no one would have believed
that I would have a career that involved
public speaking. I was shy and self-con-
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scious of my disability. Some children
made great fun of the way I walked and
talked. In junior high school, I had to take
a speech class, but speaking before a group
of people made me very nervous, and I
stuttered and stammered a lot. In high
school, a speech teacher saw that I was
smart and competitive, and forced me —
against my better judgment — to join the
debating team. He treated me like any stu-
dent on the team, and gradually I lost my
self-consciousness about my disability. He
taught me to speak slowly, calmly, and dis-
tinctly, so I could be understood despite
my speech impediment.

Even though I left high school with a
better ability to speak in public, still no
one — myself most of all — would have
thought that I would eventually make my
living speaking. I went to college and law
school with the idea that I would be a
corporate lawyer, making deals in offices
and advising people on things far from
the public eye. I thought so even after
successfully participating in my law
school’s moot court competitions —
competitions much like my high school
debates. When I graduated law school, a
law firm hired me to draft loan agree-
ments and deeds of trust, things that
could be done from an office with mini-
mal exposure to the public. Although I
had done work for the law firm’s litiga-
tion department during law school and
thought maybe I could handle cases in
court, the managing partner told me that
they could not “see” me — that is, envi-
sion me as capable of performing — in
the courtroom. He also told me that he
would “prepare” any clients of the law
firm before they met me. No one had
ever needed to be “prepared” to meet
me, While none of this sat well with me,
Ineeded a job. So I gave up any thought
of being in the courtroom.

Fortunately for me, although I did not
think so at the time, the firm had finan-
cial difficulties and began laying off
attorneys — including me, I found a job
in the criminal appeals section in the
Arizona attorney general’s office. I repre-
sented the state when criminal defen-
dants appealed their convictions and
sentences. I wrote briefs and filed
motions in the appellate courts. I argued
cases in the Arizona Court of Appeals,
the Arizona Supreme Court, and the
United States Court of Appeals for the

Ninth Circuit, Funny thing, no one ever
said that they could not “see” me in those
courtrooms, After 10 years, the attorney
general promoted me to supervising
attorney. drafting appellate briefs in tort
and prisoner lawsuits. I argued cases in
court, Six years ago, the attorney general
promoted me again to chief counsel of
the criminal appeals section. I now
supervise 18 attorneys and advise and
direct them in handling appeals and
arguing cases in court. I can even choose

to argue cases myself. In 17 years with the
attorney general’s office, I have argued 70
cases, more than any other attorney I
know of in Arizona.

Arguing Before the Court

Which brings me back to the United
States Supreme Court. Arguing before
the United States Supreme Court is 2
huge deal for any attorney, especially an
attorney with a disability, and even more
so for an attorney whose disabilities
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include a speech impediment. I believe
that I am the first person with cerebral
palsy to argue a case in the Supreme
Court, The local Phoenix newspaper ran
a front-page article about the event,
reporting how much I have “overcome”
to get where I am. The Powers That Be at

the Supreme Court was pretty much like
the experience of any other attorney
arguing before the Court, I spent a cou-
ple of months writing and rewriting my
brief to the Court and had it critiqued
and edited more times than T could
count. I had multiple practice argu-

Justice Ginsburg, I then spent two days
trying not to be nervous and still think
about my case, The night before the
argument, I had an inexplicable dinner
of a slice of key lime pie and a beer in an
Irish pub in the hotel in which I was
staying, Like most attorneys, I could not

The attorney general recognized that my talent,
skill, and experience as an appellate attorney
counted more than my disability.

the attorney general’s office certainly
considered whether my disability pre-
vented me from being the best advocate
for the state on the national stage. My
disability has always loomed larger for
other people than for me. In the end,
however, the attorney general recognized
that my talent, skill, and experience as an
appellate attorney counted more than
my disability and made me the best per-
son to represent the State of Arizona in
that august courtroom.

Other than that, my experience before

ments, where I was repeatedly ques-
tioned within in an inch of my life and
given tons of advice by experienced
attorneys on how to argue the case, I read
all the books and articles I could find on *
arguing before the Supreme Court. None
of those books and articles, however,
warned against hitting the justices with
motorized equipment.

When I went to Washington, D.C,, I
went to the Court to watch arguments a
few days before my argument, where I
had the aforementioned encounter with
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sleep the night before. At 2 a.m. I found
myself sitting at the desk in my room
reading the materials in my case. Given
the bed in the room, however, it was just
as well, Although I was in an ADA-com-
pliant room, the bed was chest-high. I
had to vault myself into it each night.
When I called the front desk to switch to
a room with a normal bed, the clerk told
me that all the ADA rooms had high
beds. So much for accessibility,

The day of the argument, I got
dressed in my best suit, had a little break-
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fast with my friends and colleagues, and
rode the scooter to the Court. I waited in
the lawyers’ lounge for the Court to
begin, and when the session began, my
co-counsel and I waited in the court-
room for our case to be called,
Watching the justices grill the
attorneys in the case before mine,
I'wondered whether I could actu-
ally answer their questions about
my case without embarrassing
the entire State of Arizona. But
when Chief Justice Roberts called
my case, I left all my doubts
behind me and concentrated on
my job,

I was able to answer all of the
justices’ questions, and no one
had any difficulty understanding
me. I did not perceive that my
disability made any difference in
the argument, although one of
the national newspapers report-
ed that the justices had been “alerted” to
my disability. Just what that meant, and
who “alerted” them to the obvious, I
don’t know. Everyone seemed pleased
after my argument, including my boss,

the Arizona attorney general. I was just
relieved that I had survived and done my
job well.

In the end, while arguing a case
before the United States Supreme Court

was a once-in-a-lifetime experience for
me and demonstrated that a disability
should not stand in the way of appearing
in the nation's highest court, my disabil-
ity was merely a minor side story. And

that’s how it should be. The case I
argued was Clark v. Arizona, a case in
which a mentally ill defendant murdered
a police officer but claimed that he did it
while he was insane, The issue was what
kind of limits the United States
Constitution placed on a state’s
ability to define insanity. The
Supreme Court issued its decision
on the last day of the term, June
29, 2006, and held that Arizona’s
definition of insanity and its reg-
ulation of evidence of insanity
was constitutional, The decision
was important for the criminal
law of all 50 states. The fact that
the attorney representing the state
had a disability was irrelevant.
Again, that’s as it should be.

I think my next project will be
to write an article giving attorneys
with disabilities advice on arguing
before the Supreme Court. My
first piece of advice? Drive carefully. 1l

Randall Howe is chief counsel of the
criminal appeals section of the Arizona
attorney general’s office.
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Ruth Bader Ginsburg, left, and Sandra Day O’Connor were the second and first female justices, respectively

Ginsburg was

an inspiration to
many, and I nearly
mowed her over

1 had a unique connection with United States
Supreme Court Justice Ruth Bader Ginsburg: I al-
most ran her over. Yes, you read that right: I al-
most ran over Notorious RBG.

In April 2006, 1 was chief counsel of the Crimi-
nal Appeals Section of the Arizona Attorney Gen-
eral's Office, and I had the responsibility and
honor of representing the State of Arizona in a
case before the United States Supreme Court,
Clark v. Arizona, in Washington, D.C.

The case involved the murder of a Flagstaff
police officer by a teenager who claimed to be in-

See GINSBURG, Page 23A

Then-President Barack Obama greets Supreme
Court Justice Ruth Bader Ginsburg in 2012, AP

() USA TODAY

More coverage

Nation grieves: Leaders remember Ginsburg. 8A
Local voices: Arizonans mourn late justice. 21A
What’s next? Monumental Senate fight ahead. 22A

Famous cases: Ginsburg known as much for
celebrated dissents as for majority opinions. 22A

Days till confirmation: How long does it take to
confirm a Supreme Court justice? 23A
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As the Postal Service and changes to its operations
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concerned about climate change. The survey, com-
missioned by the Nina Mason Pulliam Charitable
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more to combat climate change.” 6A

Fall still isn’t in the air
Fall starts next week, but Valley temperatiires are
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Ginsburg
Continued from Page 1A

sane when he shot the officer. The Su-
preme Court was going to decide what

had to be proved under ‘the United

States Constitution to find that a person
was too mentally ill to be responsible for
criminal acts.

A few days before the argument, I

went to the Supreme Court to watch
some arguments and to get familiar
with the courtroom and how the court
conducted its arguments. -
* I have a physical disability that
makes walking any distance difficult, so
I rented an electric mobility scooter to
get around. I rode it to the Supreme
Court, and the marshal let me park it in
the Lawyer's Lounge, the room where
the lawyers wait before they go into the
courtroom to argue their cases. I walked
into the courtroom, took in the august
and intimidating scene, sat down in the
gallery, and watched two arguments.

In a flash, | realized
I’d nearly hit RBG

When they were over, I rettirned to
the lounge to get my scooter and leave.
As. 1 was turning the scooter around to
get out, a crush of people began entering
the room,.apparently for some meeting.

1 carefully maneuvered around them,
inching toward the door. Suddenly, the
people parted, and I decided to take ad-
vantage of the clear path out. I gunned
the scooter and zipped to the door.

At that moment — in a flash — I real-
ized why the people had parted the way:
They were making way for Justice Gins-
burg, who had just made it to the door

She jumped back with surprise, and I
had an immediate sick feeling in my
stomach, realizing that I could have se-
riously injured a United States Supreme
Court justice!,

I tried to hide my horror by saying
with all the apologetic good cheer I
could gather, “Oh! Excuse me, Justice
Ginsburg!” The diminutive justice —
who, standing, was not much taller than
Iwas sitting on the scooter — just smiled
at me, patted me on the shoulder, and
proceeded into the room.

fore the nine justices. Justice Ginsburg

I was so relieved; I could see The Ari-
zona Republic headline if things had
gone awry: “Hometown attorney mows
down justice.” The end of my legal ca-
Ieer.

Then | argued before
Justice Ginsburg

A few days later, I argued my case be-

sat impassively during the argument,
asking me fair, if unfavorable, ques-
tions. Her demeanor did not betray any
animus toward me for nearly knocking
her.down with motorized equipment.
- The following June, the Supreme
Court ruled in Arizona’s favor, 6 to 3,
with Justice Ginsburg in the d.issent_1
with Justices Kennedy and Stevens. I
am absolutely certain she based her
vote on her view of the law and not on
our near miss!

That was my encounter with Justice
Ginsburg. My view of the law when 1
was a prosecutor rarely lined up with

1
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hers, and it does not now that I am an
appellate judge.

But that does not blind m¢ — that
should not blind any of us — to her life-
long oonuibution to American law and

rights. When you ask any of my law
clerka who are women whom they ad-
‘mire and want to emulate, invariably it

» Justice Ginsburg.
he persevered and succeeded

Listening to the news commentary
n the day of her death, I was struck by
e struggles that Justice Ginsburg had
in her career. She went to law school ata
time when women had to justify their
place in law school.

her class from Columbia Law School
and had been an editor of the law r¢-
view, she had great difficulty finding
work as an attorney, just because she
was a woman. She nevertheless perse-
vered and became an associate justice

' Evanthoughshegraduazedﬁrstin‘

T
Randall
Howe works
in 2006. At
LR L S
Howe was =
preparing to,.
argue 3
beforethe
United
States e
Supreme
Court, i
including i1
Justice Ruth
Bader
Ginsburg. -,
MARK HENLE/
THE REPUBLIC

of the United Sfates, an American icon.,
idolized by many.

I've had similar experiences. I went
to law school when few people with dis-~
abilities did so. 1 too had difficulty find- —
ing work as an attorney because few law
firms wanted to hire someone with cere- o
bral palsy and a speech impediment.

I persevered too, finding my niche a
an appellate attorney, ignoring th
who said 1 could not doit, and x
ajudge on the Arizona Court of Appeals. -

My small success pales in compari-=

son with Justice Ginsburg's. Nonethe-
less, if I get a tenth of the praise Justi
Ginsburg warranted, T'll count myselﬂ!
blessed. -

Rest in peace, Justice Ginsburg. .
Randall M. Howe is a judge on the Ar-
izona Court of Appeals. He was appoint«g
ed in 2012 by Gov. Jan Brewer. Befores:
that, he served as deputy chief of the ap- -

pellate divisionin the U.S. Attomeybof .

fice. Earlier, he was chief counsel afthm
eriminal appeals section of the Aﬁzonau.
Attorney General’s Office. =
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DNA-testing kits contain lesson on difference
between genetics and what it means to love

45 years later when I ap-

Fnnd el Hows
Guest cobumatst

Thie popular DNA testing serviees have Lig
to entice people to give DNA kits &s gifts so
that peaple can find cul about their family

and ethnic heritage.

1 gigned up on one of those services and
toak & DMNA test more than a year ago, and |
learned a ot abour my family history and her-

birth mother’s name and address. The certif-
icate did not list a father.

When 1 received an ancestry.com DNA kL
a3 & birthday gift nearly two years ago and
took the test, however, T was able to find my
birth mother's family and, with further
sieuthing with information on the website

Ty Iwas

able to identify my birth fathes,
1lzarned that | was 44 percent Norwegian
and Swaedish, 38 percent English, and 16 per-

. Bur my experience taught me more les- caﬂl:hh.!lemnedﬂl&immmmalyw
ﬁmmr i for, lessons '3 whose carme from
lbf!lleclwiﬂﬂm SeA5OM. .euigrmdwllna MMMasﬁwn
il and  norther: P pinOr
WW wuns Knew wery little about  gon.
and nothing about my birth
ﬁﬂmlonhflmmdwbiﬂhma!heﬂm See HOWE Page TTA

Straw Wars: The dark side of caring for
the environment in the world of plastics

Jon Gabriel
ﬂ

In a seifless affort to n:mlu pllqlﬂ.

tie Atraws. The 75 billion plustic bricks
I'.egnnﬂl annually, however, ame here to

The la Legoland park includes
iz i g L Phielm, bt
thankflly there won't be any plastic
siraws. Those harm Gaia.

Curaititude toward the environment
s em odd cne. Activists will praise Lego-
land for their unl!-nrw FR umpdu.
“but few will agk th

just the latest example of praising talk

averaction, Bvery esuntry signedon toa,

“nonbinding compmn ihat

ised to “conthvue m'q?:ckh imate

chauge, while promoting sustaluable
and seonoinle growth.!'

Everyemmn’hulheu E«ﬂmls.

Hetle bricks that thetr Lustiness was built

tpon.
Irsnm:mry other week, wa're sith-
the plan-

‘hhemnyufun

'“h. T

change. How are they hadm: up their
statomant of faith?
China was praized for signing on o
the Paria Climate Agreament and in M-
its

T g
cermed shout the negative vi -
rﬂuwm CEC Nick Vamey of Mer-
in Ertertaimnents, which operates the

purks, stoted 0 o press nulu!o "_ﬂ. 1

on as
wiee continue to assess how we minimize
the use of plastics within our business.”

climate change. Despite these apaca-
Typti: predietions, saying that you care
about the environment is far mora im-
partant than doing something about it
Claiming ﬂlatuwu bd:‘n‘ alie
male change s useless without action.
The G20 summit in Argentina was

gentinza

Last year, however,

those emissicns by 1.7 percent.,

llnlh. ihe founth largest source for
saw thelr emissions grow by 4.6

Sea GABRIEL, Page 1TA

OF THE MOMENT

A coflection of velces, tweets
and posts from the wesk.

A2
Daug Ducsy Danald Mrump
TWEETS OF THE WEEK
Jufle Erfle
@erflauncuffed

' et sure what part of this story s
e infuriating, the fack that (Rep.
Drawld) Stringer defends his remarks,
saying they're “truthful, accurate,
supported by research,” or that his
sest mate, Nosl Campbell, is now
jumping te his defanse. Time to lsunch
arecall.

Doneld J. Trump
@reaDonaldTrump

Arizana, together with our Milltary and
Boerder Patrol, is bracing for & masgive
surge at a NON-WALLED area. WE
'WILL NOT LET THEM THRCUGH. Big
danger. Nency and Chuck must ap-
prove Boarder Security and the Wall!

Brahm Resnik

@brahmresnik

Arizona Gov Pdougducey has no ldea
why Trump is saying these things
about Arizons’s border. §BigDanger

Kimberley Strassel

@ximStraszal

Per all the breathless speculation, I'm
still ssarching for all that "callusion”
evidence in the Cohen filings. Mostly
looks fke tidbits about this or that
Russla outreach, nane of which went
anywhare. 5till searching...

THEY SAID 1T

| think Mr. Trump Is seslng more and
more of the wals closing in on him,
which is why he's becoming Inereas-
ingly desperate.”

= John Brennan

Former ClA directar {on “Marming
Jon)

“Democrats who the day before yes-
terday were insisting that voter fraud
eHdn't exist now believe thet It wes
used to steal a North Carolime con-
gressional seat from them — and they
may well ba right."

“Demotrats may have made signifi-
eant electeral gains by running on the
pratectlon of the pre-sxisting-condi-
Tions puarantes to ingurance, but
Republicans apparently aren't listen-
ing. The president and his party re-
main fecused on taking haslth care
away.”

— Abbe R. Gluck and Eriea Turrat
For the New York Times

COMING SUNDAY

LIGHT RAIL: How big of a succass is
metro Phoenix Bght rail? Tha numbars
tell the story, but much more progress
Net shaad. Viewpoints
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percent in 2007, Luckily lor them, they
oo were praised for signing thet "mon-
‘binding communigué.”

Overall, the Enropesn Union raiged
their 002 output by 1.5 pereent.

Frence, home of the Paris agresment,
is leading the diplomatic effort to save
the planat. They incressed their green-
house gas emissions by 3.6 percent.

ther this year from the buming ears
alone.?lenohneﬂ.dwlsmmuelﬂa—
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ment und for being only G20 kader who
refused to sign the climate chenge

and diesel taxes last mnlh '.l.‘hln
sparked the largest i

in

From 2016 fo 2017, U.8. wnhm

nearly 50 years as yellow-vested eiti-
zens blocknded roadways, burned vehi-
cles and damaged artwork and infra-
Firucture.

" ool

i
mate change aren't meating their poals,
imagine how poorly the ofl-drilfing,
coal-mining Americans must be doing.
Fmidm Donald Tramp was pillaried

Pollution: ¥

Howe
Continuad fram Pags 164

My paternal great-grandfathes emi-
grated from Norway to Oregon in 1900 to
be a fisherman, My maternal grandfa-
ther built and sold homes with his
bmhor in Eugene, Ore., and my pur-

dealerships in

times with several children and is & pro-
fessor at a major university.

blnh puem'
up on the ancestry-

was & surprive to
ilies when I

told about her pregnancy was her moth-
er, whethnp( father knew is
uneertuin bemnehel&lmwduma
the matter.

The diffieulty | have had identifying
my birth parenty’ identities and their
continued silence about the circum-
wlances surrounding my birth and

(PS5 08038751 - (LIPS 010-920) - Vol 129, Mo 304

from the Parie agree-

T percent.
Bmhzjm from large powes plaulu de-

'm puum since 2010 All without gign-
ing & piecs of paper in Paris or Buenos
Alres,

While other leaders fly fleets of jetz
around the world to dink non-GMO
champagne flhotes, America ia quiethy
getting the job dene. With s boaming
amnomy and surging energy produc-

Rendall Howe, age § or B, smiles with his brother Devid Mark {standing); his
grandmather

Father, Dovid; his
ndoption has explicitly tought me
that T only knew imj

nmﬁll]ng h;lfm pliitly
adoptive parents: For ol Ille wealth of
information sbout genetic and family
‘history you cun get from DMA testing, in
the end, it is not the happenstance of

blwod relutionships that matter, but the
wolurtary decisions to love and ralse

ARIZONA REPUBLIC

“Granny Tommie;"” and his mother, Marie (seated).

and be a family that really matters,

Let me explain.

Of course, | get my books and whaz-
ever native intelligenee I have from oy
birth parents, But they did not raise me,
they did not see that | got the medical
care that 1 needed growing up, they did
not see thut 1 was cducated.

Those respongibilities fell 1o Dave

tion, we're drastically cutting CO2 cmis-
sions through technelogical innovation

[pressu

Ametica might not “believe® in envi-
ronmental but it cares a
Ereat deal about cleun aiz und & bealthy
environment. Looking at the evidence,
we care far more then the rest of the
wotld does, despite
mits &nd nonbi

mMchmthm-
tor-in-chief of Ricochet.com and a con-
trihutor to The Republic and azeentral-
.com. Follow him on Twitter at @exjon.

and Marie Howe, who voluntarily
shouldered them by gme They
were not well-educated or well-con-
nected, bt they saw to it that | and my
alder trother, also adopted, were made
an indiseoluble part of a loving and
committed Smily.

‘Thay zaw ta it that |, a child with ce-
tebeal palsy, got the hest medical care
avatlahle g0 that | could have as healthy
and and sucesssful life as any-
one. 'lhoymwil:hallnmdm
education in the public schools, end
tmmamum-mm = when

thelr
personal nermu.lw:ld nat have had
& 30-year career a8 an attorney and a
judge. Although my birth parents gave
e my existence, for which | am eternal-
Iy grateful, my adoptive parents - my

o get a
DA testing kit for Christmas, teke ad-
umpoﬂtwlmdldwmwmcth-
e heritage and femily

But when you sit around the Christ-
mas tre2 of the Christmas dinne: table

love and caring and sacrifice fows be-
‘tween each of you. At least that's what L
learmesd,

ﬁnndlaﬂmuwlsa,hdwonlhenﬂm-
na Court of ls, Disision One.
Rench kim at Si@gmail.oom.
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. 'ence'in raising a child with a
dlsabﬂityanddidnothave the

* benefit_of all the. legislation

4 . * and: ‘support systéms that to--
:day help.parents-of chlldren

med:cal care I needed. Frum ’
the time I.was 6 months old...
until I was12, T had surgery :
twice a_year, to- relax ‘con-

ra:sedmejusthktﬂ:eyramed

that ' :
at prevented ime ffom func- ‘my -qlder brother. They

tioning. My mom drove me 50

miles twice a weékto the hos-| . 1, 1aughed’ when I laughed,
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and occupamml therapy sol . LIe whenl didw&]l, and disci-
cotild learn to walk and dress - “‘plined mie when L' misbe-
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Bill Scott (left) and Randall
Howe reflect on ihe ADA.

.A_ttltudes

asﬂwADAchangedthelivesof
people with disabilities? Becarise

: ﬁkmdsofdifferent disabilities and differ-
,mtaxpenences,lmonlyspeakfor
myself. Far me, the answer is a re-
aoundmg"yesandno" %

i Iknowwha;nwas].ﬂcebeforethe
i ADA -because I spent most of iy, lifé
f«there.lwasbomwnhcmbralpalsyh:

the disabled existed. Back
‘then, -people with disabilities were in-
_ visible and silent, and, no one expected
ﬁ:emmdoanythmgurmbeeontrib-
#% uting members of society because they
1 " wetre disabled and -obviously .could not
]..-participate in society. .
Sbmeoneforgottnte!lmyparents.'lb
“them, my disability was merely.a phys-
. ical characteristie, much like my brown
“hair and blue eyes, that did not affect

received all the medical care I needed
to minimize the effects of cerebral

'TodayisthelOﬂ'lanmvawyof

_ 'signed by President Bushto "~ "-<<
advance the rights of people wﬂh ;

peoplemthqﬁsabﬂiﬂeshavéa]l'

- 1963, long before any type of legislation

I myiuiqerentworthormyahﬂitytoﬂve'
| .a life. My parents saw to it that I,

palsy — innumerable surperies and |

Lr

the Americans with Disabilities -
Act, the landmark law that was . ..

disabilities. On this pccasion,
businessrman Bill Scott and
attorney Randail Howe, both of -
Phoenix, reflect on how the law

* *has changed America, their lives

and what remains to be done.
For more infurrnallurl. visit the
Web sites: -
m National Council on Disabllity .
www.ned.gov/. - ;
M Justice Department's ADA site,
Usdoj.gov/crt/ada/adahoml.htm..
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|ADA oﬁ’ers " ?":.
f-idlsabled Way

was recently askedhowtheAmem:ans
w:th Disabilities. Acthasaffecmdme.On
the 10th ‘anniversary of - this’ landmark

mil-rightslegislation Ih_avegivensnme:‘

thought to this question. -

Ihaveaspinalcordm,]uryandhaveusieda‘
wheelchair for nearly 25 years. During|ithat.
,t:me,theADAandmpredeceasuqSecﬂnqm._
of the Rehabilitation Act, have come: into

effect.Azmyage,Ialsorememberthe(hvﬂ

mghmActofmmmennpactlthadcnmy .

life.
AsanA.ﬁncanAmmcanmalewholsalsoa

wheelchair user, I ¢an't help but compare’ the
‘two. pieces of legislation — not only how they
.affect -the mdiv:lduaia in" those . protected -
classes but also their. broadzrimphcuﬁms for.

thcAmericansodetyasawhole s

"As with the Civil Rights. Act of 1964, there ' |
were those who opposed the ADA from. the ~
begmnmgandotherswhofeltttoauldnevm'.‘
work. As one who has experienced both, T am
happy to say they do work! This is not to‘say '
thateltherlawhasorevermﬂmaaﬂﬂleiﬂs_
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"} ‘therapy sessions at the hospital — and
they were always cognizant and sympa-
,m thietic about my physical limitations,
“But’ théy expected the same thmgs
| “from me that they expected from my.
brother, who was not disabled: to go to

4~ school, learn Something useful andbea,

T - productive member of society: ‘

‘My miother mainstreamed me in pub-
le school’ from . the first grade — over
strenuous objections from school. offi--
. cials — without any help from any type.
‘| .of legislation. Unlike the other kids on
| - my -block, I was requlred to have
- psychological .testing to . determine

whether I was mtellectua]ly capable of

“leaning before I could attend school. Tt
" seems absurd today, parﬂcularly after
:graduating first in my class in college
- and with honors in law school, but
** things like that used to happen to people
with disabilities.

JEven after I proved . that 1 was
capable of being a prcducti,ve .member -
of society, I still faced barrieis caused’
by society’s lack of expectations. A law
' |~ firm hired me out of law school because

- i| they were impressed with my academic

abilities. But they put me in a depart-
ment -drafting loan agreements and
deeds of trust — the most boring legal
work that ever existed — because the
partners. did not . believe that I was.
capable of litigating cases im the cour-
.troom and meeting with clients.

3| .. For the past 10 years, I've worked at

' | _the Attorney -General's' Office: as' an
- appellate attorney; litigating all kinds of

‘cases in the Arizona Supreme Court, the
Arizona Court of ‘Appeals ard- the Ninth
Circuit of Appeals in San Francisco.-I.
have argued - fnore cases before the -
Arizona . Supreme Court .than. all- the

_ ‘partners ‘of that law fum put together.
- Would my ‘experiences have been
[ dlfferenthadﬂleADAenstedwhenI
_was growing up? In some ways, maybe.:
' Would people’s expériences be different
today, after the ADA? Probably, but not
as. much as you would hope. : -
Don’t get me wreong. I think the ADA
. is wonderful. I'm glad' that employers
can’t explicitly discriminate against peo-
ple based on their disability. I'm glad
“that public. buildings, businesses, and
restaurants must be accessible to me.
- Being ‘able to get a job and to go into
any - -gtore you choose are essential to-
give people with disabﬂ;iﬂes the oppor-
tunity to integrate into somety
But the ADA does not and cannot
address the attitudes and perceptions
‘society has about people with dis-

tions that people with disabilities "have
about themselves — that are at. the root

. of the problem. Only when society sees

- the abilities of people with disabilities
| and expects them to perform as anyone

. else — and when people with disabilities
. expect themselves to be fully. produn-
'tive and contributing members ‘of so-
ciety — will things change. The: ADA is

the end.

abilities — and the attitudes and percep- .

ol mankmu i
Yes, racial pl‘e_]ud.lce, bxgotry and mscnmx
nation.do still exist ... and, yes, there are still

-architectiral and attitudmal barriers " that

prevent full, equal participation by, people. with -

disabilities. While there have been dramatic

changes in the.last decade,. these  human -
‘frailties are ot likely to’ dxsa’ppear ennrely
durmg my lifetime. or yours, - -

For me, the ADA has been a ve.hicle to
affect positive-change. There are hundreds of -]
thousands of businesses, employers and: oper-

-ators of places of public accommodation: in -
.general who would willingly hire, welcome and -

‘provide .accommodations for- people with dJs-‘
abilities —. if they knew how Thp ADA
provides that guidance. .
- As an ADA consultant and aperson with a -,
disability, I héve the unique and enviable -
opportunity to affect positive change, not
merely as a recommendation or based. on what
I need as an. individual but as is required by
law. For me, this is a win-win situation. . ..
The ADA has given me visibility. I am no

‘longer the “invisible man” I once was when I

went out. in public. I have experienced the
swing of the pendulum from being subject to,
stares to all but being ignored now when I °
enter a restaurant with a cumpanion who

.appears to be able-bodied.

It’'s just my opinion, but the stares seem n to
be more subtle these days. Maybe thats
because the ADA has created a more welcom-
ing environment in the community and seeing
a person in a wheelchair out and about these
days isn’t so-rare anymore. And when I enter. & .
restaurant, the-host 6r hostess -will ‘still look
over ‘my head as. they‘ ask “How many?”
even .if my compamon :s deaf I’m sﬁ]l

.working on that. -

For me and, I believe,. fur mﬂhdns .of other

people with- disabilities, “the :ADA: 'has--mednt:” |"
§ opporﬁ:m’ty The opportunity m"parnclpatqand e

compete on a playing field- that is.cldser tg

levell:hanit]msewaftall'hem1nthelusmrjt'of5 g ol

this great nation.” .. - Ao
Th:sa!snmeanswehavetheoppommtym

fail, but that's all. right as long as, the -same | -
:rules apply to me as to my. non:disabled-
‘competitor. As long as ‘I am jidged on the .’

basis of what I can do, not what I can not. And- *
as long as decisions regarding my abilities are

‘not subject solely to -someone eIse’s assump-.

- tions,

As:twasmﬂxeearlydaysofthec‘{.vﬂn

nghtsACt,theADAhaaandwﬂlconﬁnu

experience growing pains. Mistakes will'be

made in interpreting and implementing 'the:
ADA, anditwﬂlbenecessarytomakechanges
as we grow'in wisdom and experience. i
Butthere;soneﬂnngwemust.adm;tmthe
United States of America is a much better-
place with the Americans with Disabilities Act
than it would ever be without it for me and
more that 54 million people with disabilities

- and their families, friends and cu-wurkers

a good start toward that goal, but it'isn’t |,

Th:rty-six years have ‘passed since - - the
signing of the Civil Rights Act. Imagine how .
much greater Amenca will be when the- ADA.
cel‘ebraﬁesﬂs%thblrthday T T 4

Bill Scott Is the founder and president of Abiities -
Unlimited Inc., a diversities &nd disabilities issues
consulting firm in Phoenix. He serves on the national -
Task Force on Life Safety for People with Disabilities *

-| and iz a member of the board of the Arizona Center for
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f havecerehmlpalsy Imtﬂdnotwalkby'

- -

_ ple don tunderstand their true meamng

- _ myself until I was 9 years'old, and, e the : has more courage; the parents so
Iwantmﬂmkmy ein 14f._althoughlcouldalwaystalk,lhadsucha nd;shyaicglmm- affaid to face life’s difficulties with a dis--
cowardly arid show- * "speech impediment that most people had Lomle S . abled child that they'murder her, or the -
' ing me no.mercy. © very difficult time Lindetsmﬁding me, My, ¢ch tr&eity and iner- " ones ‘who face the difficulties, who endure
- In1993, amanm My turn right arim was useless ing I s 3 s ! ‘the hardships and mnsofhatﬂlelrchild.
tehewan -y neededto doIdldmthmoﬂlerarman 'ofmyﬁarents’auelty,todayl-. _"mﬂ}’hﬁ'ﬂsmﬂa as possible? -
- dered his 12year—old hand. Ry it 5 Eprﬂ:éﬁst riirie years, | have *, tias more coinpassior, ﬂ1e parents
mdaugh’re;:byplacinghermﬂlembo,fhls Imtﬂdnotdovdmtﬂleoﬂaercm!dréil kR mml somuce,tnedmﬂlthe thattheymt&er
e e i 2:.‘&%331’3“ thé neighborhood could o. Other chidrs B e L Lol
‘not walk, or feed herself, and the man * ‘made fun of my problems and m}'mab

" did not want her to suffer any more pain. .
-'Thé girl's mother said that she hadwanted

‘t0 end her daughter’s life herself, but that ;
sﬁewas"tooco Cow

_mandatory senterice of life. m1pnsonment
for murder would be “cruel and. unsual .
punishment” bécause the miaii acted out of
“love and compassion,” and inistead

‘tenced the man to oneyearmﬁiland ane
year of house arrest.

snonate and courqgeous 1:|al'ents1 I, tno,

ttes. My life was difficult and painful. - *
- Bitdid my parents have the compas—__-
-sionandthe -colirage to end my mﬂiermg
“No. They made me have 17 surgeries, i
. ~about two ayear to strmghten my legs, my
- back and my ar, 50 thatlcouldm]kand
. use boﬂlmyarms. They made me hm==
phyacal and occupational therapy for 13
“ years so that I wauld learn how to walk 25
B J&ﬂress anid tike care of myself properly:
‘They made me hiave speech ﬂlerapyéﬁ- me

_ “that] could learn tb speak’ so that people:
¥ cou];l uudmland me. 'Ihey made megd- are“ﬁaﬁ_ ’

todoit . .
' The sentencing judge held I:hat the

seir-

“Iwish I could have had such compas—

o g SEg s e =

e e
EA

1
|
A

P

_,much as possible that they end her life, or .

the parents so intent on ensurmgthatﬂlelr

" child can develogi into an active member of
- society despite any disabilities thatthey do

v;hatmustbe done, heedless.of their own

. pain and amqety? ‘I‘he auswer seems plain
to

me.
Ifwordsnowmeanthco
to, then Mom and

Slte of What
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Reason for Seeking Position

I want to serve on the Arizona Supreme Court because as hyperbolic or unfashionably
earnest as it may sound, I revere the appellate judiciary and the appellate process. Serving on the
supreme court would also be the best use of my expertise and experience in appellate law to
serve the State of Arizona and its people. My education about the Judicial Branch of government
came in my constitutional law classes in law school. There, I learned what the Judicial Branch’s
role was—to interpret the constitution and laws of a state or the federal government—and how it
did that—by issuing opinions that analyzed the law and applied the law to particular facts. I
learned, too, how powerful that role was and how to check that enormous power, judges had to
decide only the case before them and to do so on the narrowest ground possible. Most important,
however, I learned that because judges were not directly responsible to the electorate—a
necessary condition so that judges could impartially decide the law without fear of reprisal—they
could not consider their own personal views in deciding cases. They needed to defer on matters
of public policy to the branch of government that was elected, the Legislature, or to the People
when they adopted constitutions, referenda, or initiatives. This last precept required appellate
judges to strictly interpret the state and federal constitutions and laws according to the intent of
the Legislature or the People. I put these precepts into practice when I was selected to serve on
the law school’s National Moot Court team.

That experience propelled me to make appellate law my career. I realized that this was
my natural place in the legal community, the place where I could contribute to the betterment of
society, whether as an advocate or a judge. I practiced as an appellate advocate for the next 24
years, in state and federal courts, in criminal and civil cases. My work resulted in 84 published
opinions, establishing many points of law. My proudest moments as an appellate advocate were
arguing before the United States Supreme Court and then receiving its opinion establishing an
important point of law about the insanity defense that applied across the entire nation. As an
advocate, [ urged the appellate courts to strictly apply the laws according to the intent of the
drafters of those laws and to defer to the Legislature on matters of policy and to the trial courts
on questions of fact. The judges I appeared before generally applied those tenets in resolving the
appeals, and I was only occasionally disappointed.

The occasional disappointments, however, spurred me on to become an appellate judge,
and I was fortunate to have been appointed to the Arizona Court of Appeals eight years ago. In
my time on the Court, [ have always taken care to act with restraint in resolving appeals and
writing decisions: applying the laws as they are written, not as I wish they were written; deciding
only the issues that needed to be decided and doing so on the narrowest ground possible;
deferring to the trial courts on matters of fact because they are better able to decide facts than an
appellate court; and deferring to the Legislature or to the People on matters of public policy. My
published decisions, concurrences, and dissents demonstrate this. I believe that by doing so [
have fulfilled the proper role of an appellate judge and have done the best that I could with my
expertise and experience to serve the State of Arizona and its people.

Because the Arizona Supreme Court is the apex of Arizona’s Judicial Branch, the most
powerful court in the state, its justices must be constantly mindful of the need for restraint in
deciding its cases. Of course, I believe that I am substantively qualified to serve on the supreme



court. I spent 24 years as an appellate advocate handling significant criminal and civil appeals,
including seven capital cases. No current justice has as much criminal law background as I do.
My eight years of service on the Court of Appeals has only deepened my knowledge of many
different areas of law. I have even served on the supreme court in one case, Hall v. Elected
Officials’ Retirement Plan, authoring the majority opinion. But my true qualification is my
career-long focus on urging and applying judicial restraint, which makes me even better suited to
serve on the supreme court. This is why I want to serve on the supreme court.
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when the trial court refused to consider his psychological
evidence on the mens rea issue.

&
Y

ARGUMENT

I. The Fourteenth Amendment’s Due Process
Clause Does Not Require a State to Enact the
Complete M’Naghten Rule as the Test for Insan-
ity Because No Fundamental Principle of Justice
Requires a State to Enact an Insanity Defense or
Any Particular Definition of Insanity.

In 1998, the Arizona Legislature amended its insanity
statute, Arizona Revised Statutes § 13-502(A), to delete
reference to the defendant’s knowledge of the “nature and
quality” of his act. 1998 Ariz. Seas. Laws, ch. 256, § 2. The
new insanity test is simply whether the defendant had
such a severe mental disease or defect that he “did not
know the criminal act was wrong.” 1993 Ariz. Sess. Laws,
ch. 256, § 3. Clark contends that this legislative decision
violates due process. (Petitioner’s Opening Brief at 32.) He
claims that due process requires a State to adopt as the
test for insanity the entire traditional M’Naghten Rule,
which includes a “nature and quality” component. (Id. at
40.)

* Clark’s claim contravenes this Court’s understanding
of due process and violates the States’ historical authority
to define elements of criminal offenses and affirmative
defenses, particularly insanity defenses. Moreover, Clark’s
argument fails regardless of any due process requirement
because Arizona’s insanity definition necessarily encom-
passes the question whether a defendant understood the
nature and quality of his act.
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A. “Constitutionalizing” a Particular Insanity
Defense Violates the States’ Historical Au-
thority to Define Elements of Criminal Of-
fenses and Affirmative Defenses.

The Due Process Clause does not prohibit the Arizona
Legislature from choosing to define insanity only in terms
of whether a defendant knows his conduct is wrong: “It
goes without saying that preventing and dealing with
crime is much more the business of the States than it is of
the Federal Government, and that we should not lightly
construe the Constitution so as to intrude upon the ad-
ministration of justice by the individual States.” Paiterson
v. New York, 432 U.S. 197, 201 (1977). State legislative
judgments in this area are due “substantial deference”
because States have “considerable expertise” regarding
criminal law and procedure, and the criminal process is
“erounded in centuries of common-law tradition.” Medina
v. California, 505 U.S. 437, 445-46 (1992). A State’s legis-
lative choice in ordering its criminal justice system will
not violate the Due Process Clause unless it “offends some
principle of justice so rooted in the traditions and con-
science of our people as to be ranked as fundamental.”
Patterson, 432 U.S. at 202 (quoting Speiser v. Randall, 357
U.S. 518, 523 (1958)). Establishing that a fundamental
principle exists is a “heavy burden” that is primarily
guided by historical practice. Montana v. Egelhoff, 518
U.S. 37, 43 (1996) (plurality opinion).

Assessing and assigning accountability for “antisocial
deeds” always has been the States’ prerogative:

The doctrines of actus reus, mens rea, insanity,
mistake, justification and duress have histori-
cally provided the tools for a constantly shifting
adjustment of the tension between the evolving
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aims of the criminal law and changing religious,
moral, philosophical, and medical views of the
nature of man. The process of adjustment has
always been thought to be the province of the
States.

Pouwell v. Texas, 392 U.S. 514, 536 (1968) (plurality opin-
ion). Thus, States have the “freedom to determine
whether, and to what extent, mental illness should excuse
criminal behavior.” Foucha v. Louisiana, 504 U.S. 71, 88
(1992) (O’Connor, J., concurring); id. at 91 (“The power of
the States to determine the existence of criminal insanity
following the establishment of the underlying offense is
well established.”) (Kennedy, J., dissenting). This Court
has never “said that the Constitution requires the States
to recognize the insanity defense.” Medina, 505 U.S. at
449,

This Court addressed the application of due process to
States’ insanity defenses in Leland v. Oregon, 342 U.S, 790
(1952). In that case, Leland argued that due process
prohibited Oregon from requiring him to prove the af-
firmative defense of insanity beyond a reasonable doubt.
Id. at 793. He also claimed that Oregon had violated due
process by enacting a statute prohibiting what amounted
to an “irresistible impulse” defense. Id. at 800. Regarding
the burden-of-proof issue, the Court had unhesitatingly
held that requiring a defendant to prove insanity beyond a
reasonable doubt does not violate due process. Id. at 799.

Regarding Oregon’s prohibition of an “irresistible
impulse” test for insanity, the Court specifically declined to
impose any constitutionally mandated insanity defense.
The Court noted that “[klnowledge of right and wrong is
the exclusive test of criminal responsibility in a majority of
American jurisdictions,” id. at 800, and that psychiatry
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STATEMENT OF THE CASE
This Court granted review of the court of appeals’ opinion to determine whether
ajury finding of facts supporting one aggravating circumstance satisfied Appellant’s
Sixth Amendment rights because that finding made him eligible for an aggravated
sentence, even though the judge also relied on other aggravating circumstances.
ARGUMENT

THE COURT OF APPEALS CORRECTLY HELD THAT THE FINDING
OF ONE AGGRAVATING CIRCUMSTANCE IMPLICIT IN THE JURY’S
VERDICT SATISFIED APPELLANT’S RIGHTS UNDER THE SIXTH
AMENDMENT BECAUSE ONE AGGRAVATING CIRCUMSTANCE
MADE APPELLANT ELIGIBLE FOR AN AGGRAVATED SENTENCE
UNDER A.R.S. § 13-702.

Everyone agrees that under the Sixth Amendment, “every defendant has the right
to insist tﬁat the prosecutor prove to a jury all facts legally essential to the
. punishment.” Blakely v. Washington, 124 S. Ct. 2531, 2543 (2004) (emphasis added)
(citing Apprendi v. New Jersey, 530 U.S. 466, 120 S. Ct. 2348 (2000)). Panels of the
court of appeals disagree, however, whether (1) one aggravating circumstance is all
that is “legally essential to the punishment”—because merely one aggravating
circumstance makes a defendant eligible for sentence within the aggravated range
under A.R.S. § 13-702—or (2) all the aggravating circumstances that the trial Ib':mrt
relies on in imposing an aggravated sentence are “legally essential to the punishment”
—because each aggravating circumstance is part of the trial judge’s sentencing
calculus in determining the defendant’s actual sentence. Compare State v. Estrada,

1 CA-CR 03-0914, slip op. at 8, § 13 (Ariz. App. Mar. 4, 2005) (one aggravating

1




circumstance sufficient); State v. Martinez, 209 Ariz. 280, 284, 16, 100 P3d 30,34
(App. 2004) (samé), with State v. Pitre, 1| CA—CR 03-0526, 2005 WL 503975, at *3;
99 13—14 (Ariz. App. Mar. 4, 2005) (all aggravating circumstances relied upon must
be found); State v. Munninger, 209 Ariz. 473, 484, § 25, 104 P.3d 204, 213 (App.
2005) (same).

In this debate, the Estrada/Martinez panels are correct. The Sixth Amendment
does not control how a judge uses traditional sentencing discretion to determine the
actual sentence to impose within the sentencing range, but requires only that the judge
stay within the sentencing range the jury’s verdict sets when he imposes the actual
sentence. See United States v. Booker, 125 S. Ct. 738, 750 (2005) (“[W]hen a trial
judge exercises his discretion to select a specific sentence within a defined range, the
defendant has no right to a jury determination of the facts that the judge deems
. relevant.”); see also Apprendi, 530 U.S. at 519 (Thomas, J., concurring)
(“[E]stablishing what punishment is available by law and setting a specific
pimishment within the bounds that the law has prescribed are two different things.”).

A. THE SIXTH AMENDMENT REQUIRES ONLY THAT A DEFENDANT’S
SENTENCE BE WITHIN THE SENTENCING RANGE THAT THE JURY’S
VERDICT LEGALLY AUTHORIZES.

The United States Supreme Court’s precedent has made clear that the éixth
Amendment limits the trial court’s sentencing authority to the range that the jury’s
verdict authorizes but places no restrictions on the actual sentence imposed as long
as it is within that authorized range. The Supreme Court first considered the meaning

of the Sixth Amendment’s jury trial right in Jones v. United States, 526 U.S. 227,119
2




S. Ct. 1215 (1999). In Jones, the defendant was convicted and sentenced for
carjacking, a fedéral offense. 526 U.S. at 230-31. The carjacking stafute defined the
offense, set the sentencing range, and provided two additional sentencing ranges if
the victim had suffered “serious bodily injury” or died because of the carjacking. /d.
at 230. The defendant claimed that the questions whether the victim suffered serious
bodily injury or died were elements of the carjacking offense that the Government
had to prove to a jury beyond a reasonable doubt. /d. at 231. The Government
contended, in contrast, that those questions were not elements but were merely factors
for the district court to determine at sentencing. /d. at 233.

The Supreme Court ruled that, as a matter of statutory construction, the victim’s
serious bodily injury and death were elements of carjacking that, if proved to a jury
beyond a reasonable doubt, permitted the district court to increase the defendant’s
. ‘sentence. Jd. at 252. As part of its analysis, the Court noted that construing the
victim’s serious bodily injury or death as sentencing factors for the judge to determine
might violate the Sixth Amendment: “[TThe substantiality of the jury claim is evident
from the practical implications of assuming Sixth Amendment indifference to treating
a fact that sets the sentencing range as a sentencing factor, not an element.” Id. at 243
(emphasis added). |

The Court then stated its understanding of the requirements of the Sixth
Amendment: “[A]ny fact (other than prior conviction) that increases the maximum
penalty for a crime must be charged in an indictment, submitted to a jury, and proven

beyond a reasonable doubt.” /d. at 243 n.6. The Court qualified this statement by
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VII. ARGUMENTS

A. The District Court Did Not Commit Plain Error by Grouping
Defendant’s Drug Offenses with Her Money Laundering Offense in
Determining the Appropriate Offense Level under USSG
§ 2S1.1(a)(1), Because the Drug Offenses Were the “Underlying
Offenses” of the Money Laundering.

1. Standard of Review

This Court reviews a district court’s interpretation of the Sentencing Guidelines
de novo, its application of the Guidelines to the facts of the case before it for an abuse
of discretion, and its factual findings for clear error, United States v. Crowe, 563 F.3d
969, 977 (9th Cir. 2009); United States v. Armstead, 552 F.3d 769, 776 (Sth Cir.
2008). This Court reviews de novo a district court’s decision regarding grouping of
offenses, United States v. Lopez, 104 F.3d 1149, 1150 (9th Cir. 1997) (per curiam),
and reviews for clear error a determination that conduct was relevant to sentencing,
United States v. Rose, 20 F.3d 367, 371 (9th Cir. 1994).

Because Defendant did not object to the district court’s grouping of her drug
offenses with her money laundering offense under § 2S1.1, comment (n.6), this Court
is limited to plain error review. Fed. R. Crim. P. 52(b); United States v. Olano,
507 U.S. 725, 732 (1993). An error must exist, it must be “plain” or “obvious,” and
it must be prejudicial, affecting the outcome of the proceeding. Olano, 507 U.S.

at 732-34. The error must also “‘seriously affect the fairness, integrity or public
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reputation of judicial proceedings.’” Id. at 732 (quoting United States v. Young,

470 U.S. 1, 15 (1985) (alteration removed).

2. Argument

The district court committed no error—much less plain error—in grouping
Defendant’s drug offenses with her money laundering offense as § 2S1.1 directs. A
defendant’s base offense level for money laundering is determined by “the offense
level for the underlying offense from which the laundered funds were derived” if
(1) the defendant committed the underlying offense or would be held accountable for
the offense as part of relevant conduct under USSG § 1B1.3(a)(1)(A) and (2) the
offense level for the underlying offense can be determined. USSG § 2S1.1(a)(1). If
“the defendant is convicted of a count of laundering funds and a count for the
underlying offense from which the laundered funds were derived,” the offenses must
be grouped pursuant to USSG § 3D1.2(c). USSG § 2S1.1, comment (n.6).

Defendant was convicted of the underlying offenses from which the laundered
funds were derived: conspiracy to possess with intent to distribute marijuana and
possession with intent to distribute marijuana. (RT 4/23/09 2215-16; SER 230-31.)
Based on Defendant’s conduct, the court determined that the offense level of the
underlying offense was 36. (RT 8/10/09 26-27; SER 243-44,) Because both

requirements of § 2S1.1(a)(1) were met, the court properly applied § 2S1.1(a)(1) in
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grouping the drug offenses with the money laundering offenses to determine 2 group
offense level of 36.

Defendant argues that the court erred in applying the provision because the
laundered funds were not derived from the underlying offense. (Op. Br. at 12.) She
maintains that the underlying offense—the transaction with the informant at the
Maldonado house—generated no funds to be laundered because the transaction was
never completed. /d. But Defendant is wrong on two counts.

First, while the transaction was not completed, the conspiracies to possess the
marijuana and to engage in money laundering were complete; Defendant and her
coconspirators agreed to traffic in marijuana, agreed to accept payment for it, and
they took many overt acts to further the agreement. See United States v. Mincoff,
574 F.3d 1186, 1198 (9th Cir. 2009) (A “conspiracy is complete once agreement is
reached and an overt act is committed by either conspirator to further the
agreement.”). And although no money was exchanged because the agents executed
search warrants on the stash houses and arrested the conspirators before the deal was
consummated, the parties had agreed that the informant would pay $418,000 for 800
pounds of marijuana. (RT 4/8/09 431; RT 4/9/09 474; SER 61, 91.) For purposes of

conspiracy to commit money laundering, funds were indeed generated.
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Second, Defendant interprets “derived from the underlying offense” too
narrowly. The meaning of this term in § 2S1.1(a)(1) is not delimited by the specific
offense conduct of which a defendant was convicted, but includes the entire drug
conspiracy of which the defendant was a part. Section 251.1(a)(1) expressly allows
a court to also consider “relevant conduct” to determine whether the defendant
“would be accountable for the underlying offense.” See United States v. Menendez,
600 F.3d 263, 268 (2d Cir. 2010) (“This statutory dictate . . . permits consideration
of relevant conduct to determine only the defendant’s accountability for the
underlying offense.”); accord United States v. Blackmon, 557 F.3d 113, 120 (3d Cir.
2009); United States v. Charon, 442 F.3d 881, 888—89 (6th Cir. 2006). “Relevant
- conduct” includes (1) “all acts and omissions committed, aided, abetted, counseled,

commanded, induced, procured, or willfully caused by the defendant” in preparation

to commit the offense, in committing the offense, or in attempting to avoid detection

or responsibility for the offense; and (2) in the case of “jointly undertaken criminal
activity,” “all reasonably foreseeable acts and omissions of others in furtherance of
the jointly undertaken criminal activity.” USSG § 1B1.3(a)(1). A defendant is
responsible for all the quantities of drugs with which she was involved aﬁd for all
foreseeable quantities of drugs that were within the scope of her conspiracy.

USSG § 1B1.3 comment (n.2).
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The conduct relevant to Defendant’s offense was not merely the conduct
involving the specific transaction at the Maldonado house on March 19, but also all
of her other acts—and the reasonably foreseeable acts of her coconspirators—to
maintain and operate her marijuana trafficking organization: renting the stash houses
with money orders purchased with cash, paying the utility bills, paying for the
materials used to package the marijuana, and paying her coconspirators for their
activities. When all of Defendant’s relevant conduct is considered, no doubt exists
that she was accountable for the underlying offense from which the laundered funds
were derived.

Although this Court has not yet considered whether “relevant conduct” should
be considered in determining the nature of the “underlying offense” in § 281.1(a)(1),
defendants in other circuits have argued—as Defendant is arguing now for the first
time on appeal—that they were responsible only for the laundered funds from the
specific transaction that formed the basis of their convictions. Every court that has
considered the issue has rejected the argument. In Menendez, a defendant pled guilty
to conspiring to possess with intent to distribute 21 kilograms of heroin and to
laundering the proceeds from a sale of 2.5 to 3 kilograms of heroin. Menendez, 600
F.3d at 265. He claimed on appeal that under § 251.1(a)(1), he was responsible only

for the proceeds derived from the amount of drugs that he admitted to laundering. /d.
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Mark Brnovich, Arizona Attorney General, Charles A. Grube (argued),
Senior Agency Counsel, Phoenix, Attorneys for State of Arizona

Colin F. Campbell, Osborn Maledon, PA, Phoenix; and Robert D. Klausner,
Adam P. Levinson, Klausner Kaufman Jensen & Levinson, Plantation, FL,
Attorneys for Amicus Curiae National Conference on Public Employee
Retirement Systems

JUDGE HOWE® authored the opinion of the Court, in which JUDGE
BUTLER* joined, JUDGE CATTANI* joined and specially concurred, and
JUSTICE BOLICK and JUDGE TREBESCH* dissented in part and
concurred in the judgment in part.

JUDGE HOWE, opinion of the Court:

q1 In 2011, the Arizona Legislature enacted Senate Bill 1609,
which made certain changes to the Elected Officials’ Retirement Plan. The
Bill changed the formula for calculating future benefit increases for retired
Plan members and increased the amount that employed Plan members
must contribute toward their pensions. Retired members of the Plan
challenged the provision changing the formula for calculating future
benefit increases. They argued that the change violated the Pension Clause
of the Arizona Constitution, article 29, section 1, which provides that
“public system retirement benefits shall not be diminished or impaired.”?

* Chief Justice Scott Bales, Vice Chief Justice John Pelander, and Justices
Robert M. Brutinel and Ann A. Scott Timmer recused themselves; pursuant
to article 6, section 3 of the Arizona Constitution, the Honorable Randall M.
Howe and the Honorable Kent E. Cattani, Judges of the Court of Appeals,
Division One; the Honorable Michael J. Butler, Judge of the Pima County
Superior Court; and the Honorable Patricia A. Trebesch, Judge of the
Yavapai County Superior Court, were designated to sit in this matter.

1 This provision was subsequently amended by Laws 2016, S.CR.
1019, § 1, effective May 26, 2016. This amendment pertains only to the
2
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We agreed, holding that this provision was unconstitutional as applied to
the Plan’s retired members. See Fields v. Elected Officials’ Ret. Plan, 234 Ariz.
214, 320 P.3d 1160 (2014).

q2 Employed members of the Plan also challenged the Bill. First,
they argued that the unilateral changes to the benefit increases formula and
to the amount they were required to contribute toward their pensions
violated the Pension Clause for the reasons set forth in Fields. Second,
relying on our long-standing decision in Yeazell v. Copins, 98 Ariz. 109, 402
P.2d 541 (1965), they argued that because their pensions were part of their
employment contracts that vested when they began employment, the
Legislature could not unilaterally change the terms of their pensions to their
detriment. The trial court granted the employed members summary
judgment, invalidating the provisions at issue. The court denied the
members’ request for attorneys’ fees and prejudgment interest, however.
The court also denied the members’ request to have the judgment run
against the State, which had intervened in the case. EORP and the State
appealed and the members cross-appealed.

| Upon transfer from the court of appeals, we affirm the
granting of summary judgment to the employed Plan members. As we held
in Fields, the Bill's change to the benefit increases formula violates the
Pension Clause because it “diminishes and impairs” the employed
members’ pension benefits. The Bill's changes to the benefit increases
formula and the contribution rate also violate our holding in Yeazell because
the Legislature cannot unilaterally change the terms of the members’
pension contracts once their rights to those terms have vested at the
beginning of the members’ employment. Contrary to the trial court’s
ruling, however, we find that the employed members are entitled to
attorneys’ fees and prejudgment interest and that the judgment must run
against the State as well as the Plan.

I. FACTS AND PROCEDURAL HISTORY

4 In 1985, the Legislature established the Plan to provide
pension benefits for elected officials, including judges. A.R.S. §§ 38-801(15),

Public Safety Personnel Retirement System established by Chapter 38,
Article 4.1, and thus does not affect the resolution of this case.

3
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-802, -804. The Plan has four funding sources: employer contributions,
employee contributions, court filing fees, and investment proceeds. A.RS.
§ 38-810. The employee contribution rate was set by statute initially at 6%,
with the employer being responsible for contributing the remaining
amount necessary to fund a defined benefit upon retirement. See A.R.S.
§ 38-810(A) (1985). In 1987, AR.S. § 38-810(A) was amended to increase
the employees’ contribution to 7%. See 1987 Ariz. Legis. Serv., ch. 146, § 4,
codified at AR.S. § 38-810(A) (1987).

5 During the 1990s, the Plan generated investment returns that
far exceeded the actuarially assumed rate of return. See PSPRS Plan’s
Funding Status Report with Options for Improving Funding and Reducing
Required Contributions, at 2 (2010). During the same period, however, the
Plan’s financial health was being “seriously compromised” because the
Plan was gradually concentrating its investments in securities of high
technology and telecommunications companies. Id. In March 2000, the
prices of technology and telecommunications securities began to “decline
rapidly.” Id. This made the Plan vulnerable to major financial shocks in
2000, 2008, and 2009. By fiscal year 2011, the Plan’s funding ratio—the
actuarial value of the Plan’s assets divided by its actuarial accrued
liabilities —was 62.1%, a drop from 121% in 1998 and 101.9% in 1985.
Accordingly, the State’s contribution level necessarily increased, while the
employee contribution rate remained constant, as set by statute.

96 In 2011, attempting to address continued rising costs, the
Legislature enacted the Bill, making several unilateral changes to the Plan
to be applied retroactively from June 30, 2011. See 2011 Ariz. Legis. Serv.,
ch. 357. One change the Bill made was to the statutory formula for
calculating permanent benefit increases under A.R.S. § 38-818. The Bill
amended A.R.S. § 38-818.01 to prohibit the transfer of any investment
earnings that exceed the rate of return to the reserve fund and changed the
formula used to calculate the permanent benefit increases, increasing the
rate of return necessary to trigger a benefit increase. See A.RS.
§ 38-818.01(B).

q7 We resolved whether the Bill's change to the statutory
formula for calculating permanent benefit increases was constitutional with
respect to retired members in Fields, 234 Ariz. at 221 9 34, 320 P.3d at 1167.
We held that the formula was a “benefit” for purposes of the Pension Clause
and that the Bill's change to the formula violated the clause because it

4
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diminished and impaired the retired members’ retirement benefits. Id. at
220-21 9 29, 34, 320 P.3d at 1166-67. Because the Bill retroactively
prevented the transfer of funds to the Plan’s reserve, the Plan could not
fund expected benefit increases, and retired members’ benefit increases
consequently were reduced or eliminated in 2011, 2012, and 2013. Id. at 221
9 35,320 P.3d at1167. The Bill also made it less likely that retired members
would receive future benefits increases because of the raised rate of return
required to fund an increase. Id. at ¥ 36, 320 P.3d at 1167.

q8 The Bill made another change that was not at issue in Fields,
but is here, The Bill amended the employee contribution rate structure by
increasing the rate to 10% for fiscal year 2011-2012 and to 11.5% for fiscal
year 2012-2013. A.R.S. § 38-810(F)(1)-(3) (2011). Italso set the rate for fiscal
year 2013-2014 and each fiscal year thereafter to the lesser of 13% of the
member’s gross salary or 33.3% of the sum of the member’s contribution
rate from the preceding fiscal year and the normal cost plus the actuarially-
determined amount required to amortize the employer’s unfunded accrued
liability. A.R.S. § 38-810(F)(4) (2011).

99 In November 2011, Judges Philip Hall—who has since
retired—and Jon W. Thompson, on behalf of themselves and as
representatives of a class of employed Plan members and beneficiaries as of
July 20, 2011, the Bill's effective date (collectively, “Class Members”), sued
the Plan and the Board of Trustees of the Public Safety Personnel
Retirement System (collectively, “EORP”). The Class Members alleged that
the Bill violated Yeazell, the Pension and Judicial Salary Clauses of the
Arizona Constitution, and the Contract Clauses of the Arizona and United
States Constitutions. The State intervened to defend the Bill. After the State
intervened, the Class Members notified the trial court and the parties that
they would seek relief, including attorneys’ fees, expenses, and taxable
costs, not only from EORP but also from the State.

q10 After intervening litigation, the parties each moved for
summary judgment. The Class Members maintained —as relevant here—
that the Bill violated Yeazell by unilaterally modifying their interests in their
pensions, which had vested at the outset of their employment with the
State, and violated the Pension Clause by diminishing their entitled
benefits. EORP and the State responded that the Class Members’ rights had
not yet vested and therefore the Legislature could modify the pension plan
as it saw fit. EORP and the State noted that in 2000, the Legislature had

5
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enacted A.RS. § 38-810.02 (“the vesting statute”), providing that EORP
benefits vest at the time the employee applies for benefits or retires. EORP
and the State argued that because the statute applies retroactively, it has
become part of the Class Members’ employment contracts with the State,
and accordingly, their rights do not vest until they retire.

{11 The trial court granted the Class Members’ motion for
summary judgment and denied EORP’s and the State’s cross-motions for
summary judgment. The court held that the Pension Clause protected the
benefit increases formula and the 7% prior contribution rate because they
constituted “benefits” that were always part of the members” contractual
relationship with the State. The court rejected EORP’s argument that the
vesting statute preempted the members’ contractual rights and their rights
under the Pension Clause. The court concluded that the statute applies only
to “ordinary” vesting, meaning that a member has no right to receive
retirement benefits until the member fulfills specific conditions and retires.
The court thus granted the Class Members the relief they sought.

q12 The parties then asked for a stay pending our decision in
Fields, which the trial court granted. After considering the effect of Fields,
the court denied the Class Members’ request for attorneys’ fees under
ARS. § 12-341.01 because it concluded that the action arose out of
constitutional and statutory —not contractual —obligations. The court also
denied the Class Members’ request for prejudgment interest because it
found that EORP was not unjustly enriched and should not be charged
interest on money it legally could not pay. The court further denied the
Class Members’ request that relief run against the State because it found
that the State had intervened only to defend the Bill’s constitutionality and
the Class Members’ notice seeking relief against EORP and the State was
insufficient to assert claims against the State.

q13 EORP and the State timely appealed the summary judgment
in the Class Members’ favor, and the Class Members timely
cross-appealed the judgment denying attorneys’ fees, prejudgment interest,
and relief against the State. We granted the parties’ joint petition to transfer
the case under Arizona Rule of Civil Appellate Procedure 19(a). The
funding of public pensions raises issues of statewide importance, and we
have jurisdicion pursuant to article 6, section 5(3) of the Arizona
Constitution.
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II. DISCUSSION
ISSUES ON APPEAL

q14 EORP and the State argue that the trial court erred by finding
that the Bill violates the Pension Clause and Yeazell.2 We review de novo
the constitutionality of statutes and, if possible, construe them to uphold
their constitutionality. State v. Glassel, 211 Ariz. 33, 51 § 65, 116 P.3d 1193,
1211 (2005). We presume that a statute is constitutional, and the “party
asserting its unconstitutionality bears the burden of overcoming the
presumption.”?® Eastin v. Broomfield, 116 Ariz. 576, 580, 570 P.2d 744, 748
(1977). As discussed below, we hold that (1) the Bill's change to the benefit
increases formula provision violates the Pension Clause by diminishing
and impairing a benefit to which the Class Members are entitled and (2) its
changes to the benefit increases formula and the contribution rate
provisions are unconstitutional under Yeazell because it unilaterally
modified the Class Members’ employment contracts with the State to the
Class Members’ detriment.

A. The Pension Clause

q15 EORP and the State first argue that the trial court erred
because the benefit increases formula and the prior contribution rate are not

2 The Class Members argue that even if the Bill does not violate the
Pension Clause and Yeazell, it is stll unconstitutional under the Contract
Clauses of the United States and Arizona Constitutions and the Judicial
Salary Clause of the Arizona Constitution. See Ariz. Const. art. 6, § 33; Ariz.
Const. art. 2, § 25; US. Const. art. 1, § 10. We need not reach these
arguments, however, because the Pension Clause and Yeazell resolve the
fundamental issues regarding the Class Members’ rights to the benefit
increases formula and the prior contribution rate.

3 The Class Members argue that because Fields held that the Bill's
benefit increases formula provision was unconstitutional, the Bill is not
entitled to such a presumption. But Fields decided only the Bill's
constitutionality with regard to retired judges and their entitlement to the
benefit increases formula. 234 Ariz. at 220-21 Y 29, 34, 320 P.3d at
1166-67. The issue here is its constitutionality with regard to employed
judges and their entitlement to the benefit increases formula and the prior
contribution rate.

7
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“benefits” and therefore not protected by the Pension Clause. Regarding
the benefit increases formula, this Court concluded in Fields that permanent
benefit increases and the benefit increases formula were “benefits” as used
in the Pension Clause. See 234 Ariz. at 219, 220 9 23, 26, 320 P.3d at 1165,
1166. The reasoning in Fields applies with equal force to the Class Members
because the Bill's change to A.RS. § 38-818’s formula diminishes and
impairs the Class Members’ retirement benefits just as it does for retired
members. See id. at 221-22 99 34-36, 320 P.3d at 1167-68. The Bill's
amendment regarding the benefit increases formula therefore violates
article 29, section 1(C), of the Arizona Constitution. Regarding the prior
contribution rate, however, because we hold that the prior contribution rate
is protected under Yeazell, see infra § B, we need not decide whether it is also
protected under the Pension Clause. See Three Affiliated Tribes of Fort
Berthold Reservation v. Wold Eng’g, P.C., 467 U.S. 138, 157 (1984) (“Itis a
fundamental rule of judicial restraint . . . that this Court will not reach
constitutional questions in advance of the necessity of deciding them.”).

B. A Binding Contractual Relationship
1. Yeazell v. Copins

{16 EORP and the State also argue that the trial court erred in
applying Yeazell because “Yeazell enshrined the vesting statute as part of the
[member’s employment] contract, authorizing the Legislature as a matter of
the express contract to make reasonable prospective changes like adjusting
the contribution rate.” Consequently, they argue, Yeazell does not “apply
constitutional protections for pension rights” and also does not affect
whether the Pension Clause protects the benefit increases formula and the
prior contribution rate. The Class Members counter that the Bill violates
Yeazell because it seeks to unilaterally and retroactively modify their
pension terms as provided in their employment contracts when they began
services.

q17 Yeazell established that the State’s promise to pay retirement
benefits is part of its contract with the employee. See 98 Ariz. at113-17, 402
P.2d at 544-47. By accepting a job and continuing to work, the employee
has accepted the State’s offer of retirement benefits, and the State may not
impair or abrogate the terms of that contract without obtaining the
employee’s consent. Id. Yeazell involved a Tucson police officer’s appeal of
a local board’s decision setting his pension benefits based on a 1952
amendment to the pension statute in effect at the time of his retirement,
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rather than on the statute in effect when he was hired in 1937. Id. at 111,
402 P.2d at 542. Yeazell argued that the 1937 statute, requiring him to
contribute 2% of his salary and granting him a monthly pension equal to
one-half of his average monthly compensation for one year immediately
before his retirement date, was the applicable law from which to determine
his retirement benefits —not the 1952 statute. Id. His benefit under the 1937
statute would have been $7.21 more per month than his benefit under the
1952 statute. Id.

918 The issue in Yeazell was whether the Legislature could
unilaterally change statutorily-created retirement benefits that were part of
the terms of an employee’s employment contract when the employee began
service. See id. at 111-12, 402 P.2d at 542-43. The majority rule in the United
States at the time was that pensions —characterized as “gratuities” granted
at the sovereign’s benevolent will—could be modified because the
employees had no vested right to them. Id. at 112, 402 P.2d at 543. Thus,
pension plans could be amended or changed as a legislature saw fit. Id.
Yeazell recognized, however, that treating retirement Dbenefits as
“gratuities” posed a problem in Arizona because of the state’s Gift Clause,
id. at 112, 402 P.2d at 543, which, as relevant here, prohibits state entities
from giving or lending its credit “in the aid of, or mak[ing] any donation or
grant, by subsidy or otherwise” to any individual, Ariz. Const. art. 9, § 7.

919 Yeazell acknowledged that under the Gift Clause, “[t]he state
may not give away public property or funds; it must receive a quid pro quo
which, simply stated, means that it can enter into contracts for goods,
materials, property and services.” 98 Ariz. at 112, 402 P.2d at 543. Thus, to
uphold Arizona retirement plans under the Arizona Constitution, this
Court concluded that pensions were not gratuities, but were, in the nature
of contracts, viewed as deferred compensation for services rendered. Id. at
113-15, 402 P.2d at 543-45. We reasoned that a pension is a gratuity only
when it is granted for services previously rendered, but when the services
are rendered under a pension statute, “the pension provisions become a
part of the contemplated compensation for those services, and so in a sense
a part of the contract of employment itself.” Id. at 113, 402 P.2d at 544; see
also Proksa v. Ariz. State Sch. for the Deaf & the Blind, 205 Ariz. 627, 631 § 21,
74 P.3d 939, 943 (2003) (“Put differently, in the retirement benefits area,
given the Gift Clause of our constitution, this court effectively found an
‘adequate expression of an actual intent of the State to bind itself,” because
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any finding to the contrary would render the statutes unconstitutional.”)
(citation omitted).

q20 Based on Yeazell and its Gift Clause underpinnings, the law in
Arizona has been clear since 1965 that public employees are contractually
entitled to the retirement benefits specified in their initial employment
contract. See, e.g., Proksa, 205 Ariz. at 630 9 16, 74 P.3d at 942; Norton v. Ariz.
Dep’t of Pub. Safety Local Ret. Bd., 150 Ariz. 303, 723 P.2d 652 (1986); Thurston
v. Judges” Ret. Plan, 179 Ariz. 49, 876 P.2d 545 (1994). This protected
relationship prevents the Legislature from changing the employee’s
pension terms at will after the terms have vested, see Yeazell, 98 Ariz. at 115~
16, 402 P.2d at 545-46, and provides public employees reasonable
expectations that their retirement benefits are protected by the law of
contracts, see id. at 117, 402 P.2d at 546 (holding that a public employee
“ha[s] the right to rely on the terms of the legislative enactment of the
[pension plan] as it existed at the time he entered the service,” and that
“subsequent legislation may not be arbitrarily applied retroactively to
impair the contract”). The parties may subsequently agree to modify the
contract, of course, but the State may not unilaterally change the contractual
terms unless the change benefits the employee. See Thurston, 179 Ariz. at
51, 876 P.2d at 547 (recognizing that “when the amendment [to retirement
benefits] is beneficial to the employee or survivors, it automatically
becomes part of the contract by reason of the presumption of acceptance”).
Under that circumstance, the employee is deemed to have ratified the
beneficial change, which becomes part of the employment contract. Id.

{21 For Yeazell, we concluded that the Legislature had
unilaterally amended the 1937 statute, which had become a part of his
employment contract—a contract that included the 2% contribution rate
and a pension calculation based on his last year’s earnings. Tucson
therefore could not retroactively vary the pension terms without Yeazell's
consent. Yeazell, 98 Ariz. at 116,402 P.2d at 546. We explained that although
an employee may not qualify to receive his pension benefits until he has
performed the necessary condition—completion of the requisite years of
service — this did not mean that from the moment Yeazell entered service as
a Tucson police officer, a firm and binding contract did not exist between
him and the City of Tucson. Id. at 114, 402 P.2d at 544.

22 Although acknowledging that Yeazell established a
contractual relationship between the State and public employees regarding
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37 The primary proposition of law underlying this opinion is
that a court cannot properly rely on a disputed avowal from counsel
describing affirmative physical acts of a potential juror purportedly taken
in the courtroom to defeat a Batson challenge. That standard appears to have
been applied since 1986 when Batson refined the focus on constitutional
challenges to peremptory strikes. Significantly, the Dissent cites no case, in
the 35 years since Batson, in which a court accepted a disputed avowal by
counsel about purported physical acts in the courtroom as the sole factual
basis to support a peremptory strike challenged under Batson. Moreover,
the majority fully recognizes that the credibility of the attorney asked to
justify the peremptory strike, and the trial court's ability to assess
credibility, remain a critical aspect of a Batson challenge, provided that the
proffered explanation for a peremptory strike based on courtroom conduct
is supported by record evidence. See, e.g., Flowers, 139 S. Ct. at 2244 (noting
assessing such credibility and demeanor issues “lie peculiarly within a trial
judge’s province); Snyder, 552 U.S. at 477 (“The trial court has a pivotal role
in evaluating Batson claims.”).

938 In the end, the Dissent at §§ 47 & 50 correctly states that a
Batson challenge much be resolved “in light of all the relevant facts and
circumstances . . . and the arguments of the parties.” Flowers, 139 S. Ct. at
2243. The focus on “relevant facts” implicates the evidentiary record, which
is at the core of the disagreement between the majority and the Dissent.
Because the record here lacked any “relevant facts” supporting the
“blessing” explanation, which depended solely on a disputed avowal of
conduct purportedly occurring in open court, it was inadequate. That left
the State with no race-neutral explanation for its peremptory strike of
Prospective Juror 15, the only African American juror that remained on the
panel. As a result, the superior court erred in denying the Batson challenge.

CONCLUSION

39 Ross’ convictions and resulting sentences are vacated and this
matter is remanded for a new trial.

H O WE, Judge, concurring in part, dissenting in part:

{40 I concur with the Majority’s conclusion that State v. Lucas, 199
Ariz. 366 (App. 2001), does not require the reversal of the trial court’s ruling
on Ross’s objection under Batson v. Kentucky, 476 U.S. 79 (1986), on the
“extremely inarticulate” ground the prosecutor proffered as his second
reason for the peremptory strike. Although the trial court found that the

14
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record did not support that ground, the trial court never found that this
ground was intended to discriminate against Ross or the juror, so it cannot
support a Batson objection.

41 Except for my agreement on this point, however, I
respectfully dissent from the remainder of the Majority’s decision that the
trial court nevertheless erred in overruling Ross’s Bafson objection. The
Majority holds that when a defendant claims that a prosecutor has exercised
a peremptory strike to discriminate against a juror in violation of Batson,
and the prosecutor has avowed that particular facts exist that support a
race-neutral reason for the strike, the trial court cannot find the prosecutor
credible unless independent evidence in the record proves those facts. Supra
9 28. This holding is contrary to Arizona law and United States Supreme
Court precedent applying Batson.

q42 First, the Majority holds that in ruling on the Batson objection
at issue here, the trial court could not consider as evidence the prosecutor’s
avowal that he saw the prospective juror bless and wish Ross good luck,
relying on the legal truism that “[iJn Arizona, an avowal by counsel is not
evidence.” Supra § 24. But that truism applies only to substantive matters
being tried before a jury or trial court— guilt or innocence, for example, in
criminal cases. See, e.g., State v. Woods, 141 Ariz. 446, 454-55 (1984) (In
determining a defendant’s guilt, the jury could not consider the
prosecutor’s avowal that he had “good” reasons for offering a witness a
plea agreement.). It does not apply to procedural trial matters, where a trial
court’s reliance on counsel’s avowals of fact are quite common.

43 For example, in seeking an extension of time to try a criminal
defendant, a prosecutor must avow that he does not seek the extension to
avoid the time limits Arizona Rule of Criminal Procedure 8 imposes. See
Ariz. R. Crim. P. 16.4(a); Earl v. Garcia, 234 Ariz. 577,578 | 6 (App. 2014). In
seeking a change of judge as of right under Arizona Rule of Criminal
Procedure 10.2(b), counsel is explicitly required to make certain avowals of
fact to justify changing the assigned judge. To impress upon counsel that
the trial court will rely on his avowal, Rule 10.2(b)(1) notes that counsel
makes his avowal “as an officer of the court.” In a hearing on a motion to
reexamine a defendant’s release conditions, the prosecutor may make
avowals to the court. Mendez v. Robertson, 202 Ariz. 128,130 Y 7 (App. 2002).
In seeking an extension of time to file a time-extending motion, counsel’s
avowal that a party did not receive notice of an entry of judgment is
sufficient to receive the extension. United Metro Materials, Inc. v, Pena Blanca
Prop., L.L.C., 197 Ariz. 479, 483 22 (App. 2000). In seeking admission of
evidence, counsel must make an offer of proof by avowal of what the
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evidence is and what it will show, and the trial court can rely on that avowal
in ruling on the evidence’s admissibility, State v. Plew, 155 Ariz. 44, 46
(1987), even when counsel’s avowed description of the evidence is
disputed, State v. Zaid, 249 Ariz. 154, 158 9 10 (App. 2020). In short, the trial
court commonly can and does consider a prosecutor’s avowals of fact in
ruling on procedural matters.

44 And included among the procedural matters in which
avowals may be considered are Bafson objections. In State v. Jackson, a
defendant raised a Batson objection to the prosecutor’s peremptory strike of
the only African American on the jury panel. 170 Ariz. 89, 92 (App. 1991).
The prosecutor explained that he struck the juror because the juror wore a
ponytail, which indicated that the person “tended toward liberalism and
doing his own thing.” Id. Defense counsel did not recall that the juror wore
a ponytail. Id. The trial court did not recall the juror but accepted the
prosecutor’s avowal. Id. On appeal, this Court “s[aw] no error.” Id.5

45 This Court saw no error because trial courts routinely accept
counsels” avowals in procedural matters—as the nonexclusive list in | 43
demonstrates —and nothing shows that Batson matters should be treated
differently. Of course, whether a prosecutor violated a defendant’s or a

5 The Majority declines to accept Jackson’s significance, criticizing the
dissent’s reliance on “three words from . . . one paragraph of a multi-page
opinion,” purportedly taken out of context. Supra § 36. But in the context of
an appellate opinion reviewing a defendant’s claim of error, no words are
more important—or case-dispositive — than “We see no error.” 170 Ariz. at
92. And the factual context—clearly laid out in Y 44 and 53 of this dissent
—shows that Jackson is directly contrary to the Majority’s ruling today.

The Majority further denigrates Jackson’s significance by noting that
the parties here did not cite it in their briefing. Supra § 34. But “our review
is not limited to the authorities cited by the parties.” State v. Ingram, 239
Ariz. 228, 230 Y 8 n.4 (App. 2016); see also State v. Zaman, 190 Ariz. 208, 211
(1997) (court relied on its own research in resolving issue). “If application
of a legal principle, even if not raised below, would dispose of an action on
appeal and correctly explain the law, it is appropriate for us to consider the
issue.” Evenstad v. State, 178 Ariz. 578, 582 (App. 1993). Limiting this Court
only to argument and authorities raised by the parties risks reaching an
incorrect result. Id. In Jackson, this Court “s[aw] no error” in the trial court’s
reliance on a prosecutor’s avowal of fact to deny a Batson objection, 170
Ariz. at 92, which contradicts the Majority’s analysis and must be
addressed. Who has correctly read Jackson will have to await further review.

16



STATE v. ROSS
Howe, ]., concurring in part, dissenting in part

juror’s right to equal protection of the law in violation of the Fourteenth
Amendment to the United States Constitution as recognized in Batson is a
weighty matter, butit is still a procedural matter about how the trial will be
conducted, not a substantive matter of a defendant’s guilt or innocence.
Thus, under Arizona law, a trial court can consider a prosecutor’s avowal
of fact in ruling on a Batson objection.

{46 The Majority explains away the common use of avowals in
procedural matters by claiming that those avowals are specifically
authorized by rules of procedure, and since no rule authorizes the use of
avowals in Bafson proceedings, avowals cannot be used in those
proceedings. Supra 9 32. But the Majority cites no authority holding that
avowals can be used only when rules of procedure specifically authorize
them. Indeed, it cannot do so because avowals are accepted in many
circumstances without any authorization by a rule, see Zaid, 249 Ariz. at 158
9 10; Mendez, 202 Ariz. at 130 § 7; United Metro Materials, Inc., 197 Ariz. at
483 q 22, including Batson objections, Jackson, 170 Ariz. at 92.

€47 Not only does the Majority err in stating Arizona law on the
use of avowals, its holding that a trial court cannot believe a prosecutor’s
race-neutral reason for a strike based solely on its evaluation of the
prosecutor’s demeanor and credibility is contrary to Batson and its progeny.
The issue for the trial court in ruling on a Batson objection is whether the
prosecutor exercised the peremptory strike to intentionally discriminate on
the basis of the juror’s race. Batson, 476 U.S. at 98; Snyder v. Louisiana, 552
U.S. 472, 477 (2008). Of course, in making this determination, the trial court
must consider the reason “in light of all of the relevant facts and
circumstances . . . and the arguments of the parties.” Flowers v. Mississippi,
139 S. Ct. 2228, 2243 (2019); Snyder, 552 U.S. at 478 (noting that “all of the
circumstances that bear upon the issue of racial animosity must be
consulted”). But because the exercise of a peremptory strike is “inherently
subjective,” Miller-El v. Dretke, 545 U.S. 231, 267 (2005) (Breyer, J.,
concurring), “[t]here will seldom be much evidence bearing on that issue,
and the best evidence often will be the demeanor of the attorney who
exercises the challenge,” Hernandez v. New York, 500 U.S. 352, 365 (1991).
The “record evidence” that the Majority believes Bafson requires to
independently verify the prosecutor’s credibility will often be hard to come
by.
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948 This case illustrates this very point. The prosecutor struck the
only African American on the venire, and Ross’s counsel objected under
Batson. The trial court asked for a response, and the prosecutor said his
reasons for striking the juror had “nothing to do with race.” The prosecutor
explained that when the juror “walked into the courtroom, he blessed the
defendant, He took his cane and made the cross sign at him and said good
luck, or nodded good luck, and then went and took his seat.” The trial court
asked the prosecutor if he himself had seen that or if someone else had, and
the prosecutor answered,

No, I saw it. I was standing right here. He came in right at the
entrance, he took the cane that he uses to walk with, he went
like this and mouthed good luck, and then went and took his
seat.

The trial court asked if “anyone else on your side of the aisle saw what you
saw when he would have entered or that was just you,” and the prosecutor
said that no one else had seen the conduct. The trial court turned to Ross’s
counsel, who said, “[W]e didn’t see that.”

949 The trial court then accepted the prosecutor’s reason as
race-neutral:

[The prosecutor]’s an officer of this court. If he’s telling me
that the gentleman walked in here and blessed anyone on
either side of the aisle, I would be deeply troubled by that.
And so to the extent that he would have looked at Mr. Ross
and done that, or in Mr. Ross’ direction and done that, we
can’t have somebody under those circumstances on this jury.

The court found that the juror’s blessing Ross and wishing him good luck
was “a race-neutral reason why the State would want to strike anyone,
regardless of race.” Ross’s counsel suggested that the court examine the
video recording of the proceeding. The trial court allowed counsel to do so,
but noted that it did not need to see the video because it would “give the
same courtesy to any other officer of the court that [it would give] to [the
prosecutor], which is if he saw something like that, that would be a race-
neutral reason.” Because the camera was focused on the bench, however, it
did not record the jurors entering the courtroom. The trial court denied
Ross’s Batson objection.

18
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150 The trial court did exactly what Batson and subsequent United
States Supreme Court decisions require. It considered the proffered reason
“in light of all of the relevant facts and circumstances. . . and the arguments
of the parties.” Flowers, 139 S. Ct. at 2243. It questioned the prosecutor about
the circumstances surrounding his observation of the juror’s conduct, it
sought input from defense counsel, and it explored whether the video
recording would support or disprove the prosecutor’s reason. And then,
based on its evaluation of the circumstances and the prosecutor’s
demeanor, it determined that the prosecutor was credible in saying that he
struck the juror because he observed the juror bless Ross and wish him good
luck, indisputably a race-neutral reason and no pretext for discrimination.
The trial court resolved the Batson objection in the way the Supreme Court
not only permits but expects. See Hernandez, 500 U.S. at 365 (“[T]he best
evidence often will be the demeanor of the attorney who exercises the
challenge.”).

{51 The Majority nevertheless holds that the trial court cannot
rely on its own evaluation of the prosecutor’s credibility because it did not
see the juror’s conduct itself to determine whether the prosecutor was
accurately recounting the juror’s conduct. It avows that “no Arizona
opinion—and there have been nearly 80—has found a disputed avowal
about objective conduct in the courtroom provides sufficient record
evidence to support an explanation that could defeat a Batson challenge.”
Supra § 24. The Majority’s statement, however, is inaccurate in two respects.
First, the Majority characterizes the avowal as “disputed,” but this is not so.
Ross’s counsel did not contradict the prosecutor’s avowal, did not tell the
trial court that she observed the juror’s conduct and he did not make the
cross sign at the defendant and wish him good luck. She merely said, “[W]e
didn’t see that,” meaning that she could neither corroborate nor contradict
the prosecutor’s avowal. The Majority’s use of “disputed” in this context
means nothing more than “uncorroborated.”

€52 Second, even if defense counsel’s response would constitute
“disputing” the avowal, the Majority is wrong in claiming that “no Arizona
opinion” has found that a disputed avowal about objective courtroom
conduct is sufficient to overrule a Batson objection. The Majority once again
overlooks Jackson. In Jackson, this Court “s[aw] no error” in the trial court’s
reliance on the prosecutor’s avowal of fact about a juror’s appearance —
which the defense counsel “disputed” in the sense that the Majority uses
that term —in denying a Batson objection. 170 Ariz. at 92. See supra Y 44.
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{53 The Majority has a very different view of Jackson. It views that
decision as holding that the defendant waived his Batson objection by
failing to raise it before the jury panel had been dismissed. Supra q 25. But
that is not the case. The defendant did not waive his Batson objection; the
trial court actually ruled on the objection, relying on the prosecutor’s
avowal of fact about the juror’s appearance to find the reason for the strike
was race-neutral. 170 Ariz. at 92. What the defendant waived — because the
objection was addressed after the juror in question and the jury panel had
been dismissed — was the argument that the trial court could not rely on the
prosecutor’s avowal to resolve the objection: “If the issue had been raised
in a timely manner, the trial court would have been able to observe the
individual and to see whether the prosecutor was correct. Failure to do so
is a waiver of the argument.” Id. at 92-93 (emphasis added). Thus, Jackson
held that absent an objection to the prosecutor’s avowal before the juror in
question has been dismissed, the trial court can rely on the avowal in ruling
on a Batson objection.t Id. at 92 (“We see no error.”). Although seeing the
juror’s hairstyle to validate the prosecutor’'s avowal would have been
preferable, the trial court did not need to see the juror to judge the
prosecutor’s credibility under Batson.

954 More important than Jackson, however, the United States
Supreme Court came to the same conclusion nearly 20 years later in Thaler
v. Haynes, 559 U.S. 43 (2010). In that case, the Supreme Court held that the
trial court need not have personally observed the conduct giving rise to the
reason for the peremptory strike to be able to determine the prosecutor’s
credibility:

[W]here the explanation for a peremptory challenge is based
on a prospective juror’s demeanor, the judge should take into
account, among other things, any observations of the juror
that the judge was able to make during the voir dire. But
Batson plainly did not go further and hold that a demeanor-
based explanation must be rejected if the judge did not
observe or cannot recall the juror’s demeanor.

6 The Majority uses Jackson to argue that because the prosecutor in this
case made his avowal of fact about the blessing after the juror in question
and the jury panel had been dismissed, the prosecutor waived his ability to
provide his race-neutral reason, and the trial court consequently could not
rely on the prosecutor’s avowal. Supra | 25-26. This stands Jackson on its
head.
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Id. at 48 (also noting that it had not established such a rule in Snyder). The
Supreme Court repeated in Thaler the refrain found throughout its Batson
decisions that “the best evidence of the intent of the attorney exercising a
strike is often that attorney’s demeanor.” Id. at 49 (citing Snyder, 552 U.S. at
477; Hernandez, 500 U.S. at 365).

455 The Majority contends that Thaler does not control this case
because Thaler dealt with striking a juror based on demeanor, while the
strike here was based on the juror’s conduct. Supra  33. The Majority does
not explain, however, the difference between “demeanor” and “conduct”
for purposes of determining whether the prosecutor intended to
discriminate against the juror. Both are valid reasons for exercising a
peremptory strike, and the Majority does not explain why the trial court can
judge the prosecutor’s credibility without observing the juror’s underlying
conduct when the reason is demeanor, but cannot do so when the reason is
the underlying conduct itself.

956 The Majority does not do so because no difference exists
between the two. The prosecutor struck the juror in Thaler because the juror
was “somewhat humorous” and “not serious,” conduct that indicated that
the juror would not consider the possibility of imposing a death sentence
“in a neutral fashion.” 559 U.S. at 44. The prosecutor struck the juror here
because the juror blessed Ross and wished him good luck, conduct that no
doubt indicated —just as the juror’s conduct did in Thaler — that the juror
would not judge the case in a neutral fashion. Both strikes are based on
conduct and the demeanor the conduct revealed. The trial court in each
instance could evaluate the prosecutor’s credibility without observing the
underlying conduct. Thaler cannot be distinguished and controls this case.

57 The trial court’s determination of the prosecutor’s credibility
without observing the juror’s underlying conduct therefore accorded with
Thaler. Undoubtedly, the fact that no one but the prosecutor saw the
conduct at issue in this case counts against him in the credibility
determination, but that does not mean that the trial court could not believe
that the prosecutor accurately saw and described the juror’s conduct. The
trial court observed the prosecutor during the trial and questioned him
about the reason for his strike. The trial court questioned Ross’s counsel,
who did not directly contradict the prosecutor, merely stating that she
“didn’t see that.” Based on these circumstances, the trial court found that
the prosecutor spoke truthfully when he avowed that the juror blessed Ross
and wished him good luck. Nothing precluded the trial court from so
finding.
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{58 As the Supreme Court’s Batson opinions make clear, the focus
of resolving a Batson objection is the trial court's evaluation of the
prosecutor’s credibility, which, as Thaler holds, does not require the trial
court to have observed the juror’s behavior. For that reason, the Majority’s
focus on independent record evidence is mistaken. The Majority’s analysis
transforms the exercise of a peremptory strike into a strike for cause. The
Majority holds that the prosecutor was required to make a record of the
juror’s conduct at the time it occurred, finding that the prosecutor could
(and should) have made a strike for cause, and that his failure to do so
waives the reason for the peremptory strike. Supra 9 25-26. But not only
is a peremptory strike not a strike for cause, Batson, 476 U.S. at 97 (“[T]he
prosecutor’s explanation need not rise to the level justifying exercise of a
challenge for cause.”), the notion that a prosecutor must make a record
before the Batson issue arises or waive the reason conflicts with Thaler, 559
U.S. at 487 Requiring the prosecutor to make a record before the Batson
issue arises is also procedurally inappropriate because the exercise of
peremptory strikes occurs after the exercise of strikes for cause. See Ariz. R.
Crim. P. 18.5(f) (“ All challenges for cause must be made and decided before
the court may call on the parties to exercise their peremptory challenges.”).

{59 As this analysis shows, Arizona law and Supreme Court
precedent do not support the Majority’s conclusion that the trial court
cannot rely on its evaluation of the prosecutor’s credibility and demeanor
to determine whether the prosecutor is telling the truth about his reason for
peremptorily striking a juror without independent record evidence
corroborating that reason. The unstated concern underlying the Majority’s
analysis is that without hard evidence supporting a reason for a peremptory
strike, a prosecutor may simply concoct a race-neutral reason, and any
reason without evidence is simply a denial of a discriminatory motive or an
assurance of good faith, necessarily insufficient under Batson, Purkett v.
Elem, 514 U.S. 765, 769 (1995). But as the Supreme Court has recognized,
trial courts are more than capable of guarding against such perfidy. Trial
courts “possess the primary responsibility to enforce Batson and prevent
racial discrimination” in the jury selection process. Flowers, 139 S. Ct. at
2243; Snyder, 552 U.S. at 477 (“The trial courthas a pivotal role in evaluating
Batson claims.”). Judging credibility and demeanor are issues that “lie
peculiarly within a trial judge’s province.” Snyder, 552 U.S. at 477 (citation
and quotation marks omitted). The trial court here questioned the
prosecutor, observed his demeanor, considered the surrounding

7 The Majority supports its waiver analysis with Jackson. Supra | 25.
But the Majority misreads that decision. Supra 9 52-53.
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circumstances, and found the prosecutor credible. The court did what it was
supposed to do.

€60 The Majority’s analysis is also inconsistent with the
application of this Court’s standard of review for Batson claims. The issue
before the trial court was whether the prosecutor struck the African
American juror from the jury panel because of the juror’s race. The trial
court considered the prosecutor’s reason— that the juror blessed Ross and
wished him good luck—in light of all the facts and circumstances and
arguments, including the prosecutor’s demeanor, and found that the
prosecutor did not intend to discriminate. Because the trial court’s ruling
turned on its evaluation of credibility, this Court is required to “give those
findings great deference.” Batson, 476 U.S. at 98, n.21; Snyder, 552 U.S. at 479
(appellate court’s standard of review of Batson factual determinations is
“highly deferential”). This Court must affirm the trial court’s ruling that the
prosecutor did not intend to discriminate “unless it is clearly erroneous.”
Snyder, 552 U.S. at 477. Nothing in the record shows that the trial court’s
determination was clearly erroneous. Nevertheless, the Majority does not
defer to the trial court’s factual findings on credibility and finds that its
Batson ruling should be reversed. This violates Batson.

{61 The Majority’s analysis misapplies Arizona law and Supreme
Court precedent in holding that the trial court erred in denying Ross’s
Batson objection. I would hold that the trial court properly denied it. I would
therefore affirm Ross’s convictions and sentences.

AMY M. WOOD s Clerk of the Court
FILED: HB
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OPINION

Judge Randall M. Howe delivered the opinion of the Court, in which

Presiding Judge Margaret H. Downie and Judge Patricia K. Norris joined.

H O WE, Judge:

q1 The State of Arizona seeks special action relief from the trial
court’s refusal to restrict Defendant Chris Simcox from personally cross-
examining the child victims and witness in his trial on several sex charges.
We accept jurisdiction because the State has no adequate remedy by appeal
and the issue is one of first impression and statewide importance. Ariz. R.P.
Spec. Act. 1(a); Ariz. Dep’t of Econ. Sec. v. Superior Court (Angie P.), 232 Ariz.

576, 579 q 4, 307 P.3d 1003, 1006 (App. 2013).
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q2 We deny relief, however. A trial court may exercise its
discretion to restrict a self-represented defendant from personally cross-
examining a child witness without violating a defendant’s constitutional
rights to confrontation and self-representation. It can do so, however, only
after considering evidence and making individualized findings that such a
restriction is necessary to protect the witness from trauma. Because the State
did not present such evidence—and in fact eschewed the opportunity to
present evidence when invited —the trial court had no basis to restrict
Simcox from cross-examining the child witnesses.

FACTS AND PROCEDURAL HISTORY

3 The State has charged Simcox with three counts of sexual
conduct with a minor, two counts of child molestation, and one count of
furnishing harmful items to minors. The alleged victims are Simcox’s 8-
year-old daughter Z.S. and Z.S."s 8-year-old friend, J.D. The State plans to
call ZS. and ].D. to testify about the incidents that form the bases of the
charges. The State also plans to call as a witness Z.S.’s 7-year-old friend E.M.
to testify about an alleged incident she had with Simcox. The State will seek
to admit E.M.’s testimony under Arizona Rule of Evidence 404(c) to show
that Simcox has an aberrant sexual propensity to commit the charged
offenses.

94 Simcox requested that he be allowed to represent himself in
the criminal proceedings pursuant to the Sixth Amendment to the United
States Constitution and Faretta v. California, 422 U.S. 806 (1975). The trial
court granted the request but nevertheless appointed advisory counsel to
assist him.

q5 In response to Simcox’s invocation, the State requested that
the trial court accommodate the child witnesses by restricting Simcox from
personally cross-examining them and requiring that his advisory counsel
conduct the cross-examinations. The State supported its request with email
correspondence from (1) Z.S.’s mother, explaining her outrage that Simcox
would cross-examine Z.S., recounting Z.S.’s fear that Simcox would “hurt
her feelings again,” and stating that personal cross-examination would
severely hinder Z.S.’s psychological recovery; (2) ].D.’s mother, explaining
how the incident with Simcox has negatively affected J.D.’s behavior and
stating that she feared that allowing Simcox to address J.D. would set J.D.
“back in her healing and quite possibly exacerbate her symptoms and
anxiety/ panic attacks”; and (3) E.M.’s mother, stating that E.M. is as much
a victim as Z.S. and should not “be punished, more than once, by any adult
who used the tenure of age and trust against her.” Simcox objected, arguing



STATE v. HON. PADILLA/SIMCOX
Opinion of the Court

that restricting him from personally conducting the cross-examinations
would interfere with his right of self-representation.

96 At the hearing on the State’s request, the trial court asked the
State to present its evidence, but the State demurred, arguing that evidence
was unnecessary. The trial court disagreed. It noted that the United States
Supreme Court held in Maryland v. Craig, 497 U.S. 836, 855 (1990), that an
order restricting a defendant’s right to confront a child witness had to be
“case-specific” and that the court must hear evidence to determine whether
the restriction is necessary to protect the particular child. The State
responded that Craig was inapplicable because the defendant in that case
was not representing himself. The State relied on Fields v. Murray, 49 F.3d
1024 (4th Cir. 1995), in which the circuit court held that a state trial court
had not violated a defendant’s rights by restricting him from personally
cross-examining his child victim even though it had not considered any
evidence that the victim would be traumatized.

7 The trial court denied the State’s request “on the status of this
record.” The court acknowledged the mothers’ letters, but ruled that “there
is simply no showing that conf[ront]ing [Simcox] in and of itself will cause
further trauma.” The State moved to stay the proceedings, which the trial
court denied. The State then petitioned this Court for special action relief
and requested a stay of the trial. This Court denied the stay but affirmed
the briefing schedule to consider the petition. J.D.’s mother subsequently
sought and obtained an emergency stay from the Arizona Supreme Court
pending this Court’s review of the petition.

DISCUSSION

98 The State argues that the trial court erred in denying its
request to restrict Simcox from personally cross-examining the children.
The State contends that a defendant charged with sex offenses against
children may be categorically barred from personally cross-examining the
child witnesses. We review purely legal or constitutional issues de novo,
State v. Booker, 212 Ariz. 502,504 9§ 10, 135 P.3d 57, 59 (App. 2006), but defer
to the trial court’s factual findings unless they are clearly erroneous, State v.
Forde, 233 Ariz. 543, 556 28, 315 P.3d 1200, 1213 (2014).

19 On the record before it, the trial court did not err in refusing
to restrict Simcox from personally cross-examining the children. A criminal
defendant has the constitutional right to confront the witnesses against him
face-to-face, and this right is implemented primarily through cross-
examination. Kentucky v. Stincer, 482 U.S. 730, 736 (1987); State v. Vess, 157
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Ariz. 236, 237-38, 756 P.2d 333, 335-36 (App. 1988). When a defendant
exercises his right to represent himself, he has the right to personally cross-
examine the State’s witnesses. McKaskle v. Wiggins, 465 U.S. 168, 174 (1984)
(“The pro se defendant must be allowed . . . to question witnesses.”); see also
Faretta, 422 U.S. at 818 (providing that the Sixth Amendment “grants to the
accused personally the right to make his defense”).

q10 Of course, this does not mean that the right of a self-
represented defendant to personally conduct cross-examination is absolute.
Although the face-to-face component of cross-examination is not “easily
dispensed with,” Craig, 497 U.S. at 850, denying a face-to-face confrontation
will not violate the Confrontation Clause when itis “necessary to further
an important public policy” and the reliability of the testimony is otherwise
assured, id. The United States Supreme Court recognized in Craig that a
state’s interest in protecting the physical and psychological well-being of
child abuse victims is sufficiently important to justify restrictions on cross-
examination if the State makes an adequate showing of necessity. Id. at 853-
55. Such a finding of necessity “must of course be a case-specific one,” id. at
855, and the trial court must hear evidence to determine whether the
restriction is necessary to protect the child’s welfare, see id. at 855-56
(considering cross-examination by closed-circuit television). Necessity
cannot be presumed without evidence. See Coy v. Iowa, 487 U.S. 1012, 1021
(1988) (rejecting “legislatively imposed presumption of trauma” when
considering statutory limitations on cross-examination of child abuse
victims; “something more than the type of a generalized finding underlying
such a statute is needed”).

q11 In denying the State’s request, the trial court recognized and
followed the requirements of the Confrontation Clause and the Supreme
Court precedent interpreting it. The court understood that it could not
restrict Simcox from personally cross-examining the child witnesses
without hearing evidence and making case-specific findings that restricting
his ability to personally cross-examine the witnesses was necessary to
protect each child from trauma. With that understanding, the court asked
the State to present its evidence, but the State declined to do so. Without
evidence, the court was constrained to deny the State’s request. Although
the State did present the correspondence from the children’s mothers, the
court interpreted the correspondence to explain the general trauma the
children were suffering from Simcox’s alleged actions and the trial. But
general trauma is not sufficient to restrict cross-examination; the trauma
must be caused specifically by the personal cross-examination. See Craig,
497 U.S. at 856 (“The trial court must also find that the child witness would
be traumatized, not by the courtroom generally, but by the presence of the
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defendant.”). Upon our review, we cannot say that the trial court clearly
erred in its interpretation of the correspondence. See Forde, 233 Ariz. at 556
9 28, 315 P.3d at 1213 (factual findings reviewed for clear error).

q12 This procedure-—restricting cross-examination of child
witnesses only upon a case-specific showing that such a restriction is
necessary —is nothing new. Arizona allows a child to testify in a criminal
proceeding via closed-circuit television or by prior recording, A.R.S. § 13-
4253, but only after the trial court makes “an individualized showing of
necessity,” State v. Vincent, 159 Ariz. 418, 429, 768 P.2d 150, 161 (1989)
(relying on Coy, 487 U.S. at 1021, and Vess, 157 Ariz. at 238, 756 P.2d at 335).
A generalized conclusion that any child would be traumatized by testifying
in the presence of the defendant-parent is not sufficient to invoke the
statute. Vincent, 159 Ariz. at 428, 768 P.2d at 160.

q13 Vincent is instructive about the need for case-specific findings.
There, two young children were witnesses in their father’s trial for
murdering their mother. Id. at 420, 768 P.2d at 152. Pursuant to § 13-4253,
the State moved to record the children’s testimony and to present it at trial.
Id. at 426, 768 P.2d at 158. Without considering any evidence that the
children would suffer trauma if required to testify at trial, the trial court
permitted the recording, ruling that “children . . . of such tender age . . .
could be traumatized due to the severe nature, [and] severity of the crime
charged,” and that it was in their best interests “not to look upon the face
of their father” during their testimony. Id. The children’s testimony was
then recorded, with the prosecutor, defense counsel, the children’s foster
mother, and the trial judge present; the defendant was in another room
observing the testimony and had telephonic access to his counsel. Id. at 157,
768 P.2d at 425,

14 The Arizona Supreme Court ruled this procedure violated the
defendant’s confrontation rights because the trial court had made no
individualized finding that recording the children’s testimony was
necessary:

Coy and Vess both tell us at a minimum that such
generalized conclusions do not suffice to justify a substitute
for face-to-face confrontational testimony. Because there were
no particularized findings concerning the comparative ability
of the Vincent children to withstand the trauma of face-to-face
testimony, as contrasted with the trauma of a videotaped
procedure with their father shielded from their view, we hold



STATE v. HON. PADILLA /SIMCOX
Opinion of the Court

that A.R.S. § 13-4253 was applied in such a way as to violate
the defendant’s constitutional right to confrontation.

Id. at 428-29, 768 P.2d at 160-61. The principle is clear: restrictions on a
defendant’s confrontation rights cannot be justified without individualized
findings.

q15 Apparently to avoid this analysis, the State repeatedly notes
that it is not seeking any accommodation under § 13-4253. But the issue is
not whether the statute is invoked; it is whether the Confrontation Clause
permits a trial court to restrict a self-represented defendant from personally
cross-examining the witnesses against him. The United States Supreme
Court in Craig, our supreme court in Vincent, and our own court in Vess
hold that a defendant’s right to cross-examine child witnesses may not be
restricted unless the trial court makes case-specific findings that the
restriction is necessary to protect them from the trauma caused by the cross-
examination. Craig, 497 U.S. at 855; Vincent, 159 Ariz. at 428-29, 768 P.2d at
160-61; Vess, 157 Ariz. at 238, 756 P.2d at 335. Because the State did not
present evidence from which the trial court could have made
individualized, case-specific findings that the children here required
protection from being personally cross-examined by Simcox, the trial court
did not err by denying the State’s request for a restriction.

q16 The State’s contention that no such case-specific findings are
necessary misapprehends the nature of a criminal defendant’s rights. First,
the State argues that restricting Simcox from personally cross-examining
the children does not affect his Sixth Amendment right to represent himself
because that right does not include a right to personally conduct cross-
examination. The State claims this is so because the trial court has the
authority under Arizona Rule of Evidence 611 to require advisory counsel
to conduct witness examination without infringing on a defendant’s right
of self-representation. The State cites State v. Wassenaar, in which we held
that the trial court did not violate a defendant’s right to self-representation
by requiring that advisory counsel conduct the direct examination of the
defendant. 215 Ariz. 565, 573 { 29, 161 P.3d 608, 616 (App. 2007).

117 But Wassenaar does not affect the self-represented defendant’s
right to conduct the examination of other witnesses. Advisory counsel’s
participation in that case was necessary because of the question-and-
answer format of direct examination; the defendant could hardly be
expected to question himself on the stand. Id. at § 29, 161 P.3d at 616. But
no such necessity existed with witnesses other than the defendant; the
defendant personally examined the other witnesses. Id. Here, except when
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Simcox testifies himself, his right to self-representation presumptively
allows him to personally examine—and cross-examine—the witnesses.
McKaskle, 465 U.S. at 174 (“The pro se defendant must be allowed . . . to
question witnesses.”).

q18 Second, the State argues that the restricion does not affect
Simcox’s right to confront witnesses because while he would be barred
from conducting the cross-examination personally, he would remain in the
courtroom and have a face-to-face confrontation with the children, which is
all the Confrontation Clause guarantees him. This argument, however, fails
to account for the effect that the right to self-representation has on the right
to confront witnesses.

19 The State is correct that when a defendant is represented by
counsel, his confrontation rights are satisfied if he is in the courtroom and
can face the witness while his counsel conducts cross-examination. See
Pennsylvania v. Ritchie, 480 U.S. 39, 51 (1987) (“The Confrontation Clause
provides two types of protections for a criminal defendant: the right
physically to face those who testify against him, and the right to conduct
cross-examination.”). But because a self-represented defendant has the
right to personally cross-examine the witnesses, McKaskle, 465 U.S. at 174,
restricting a defendant from doing so is a restricion on his right to
confrontation —and a significant one at that. State v. Folk, 256 P.3d 735, 745
(Idaho 2011) (“Cross-examination is often a fluid process, and the person
forming the questions must be able to concentrate on the answers and what
further questions are necessary to elicit the desired information.”).
Moreover, imposing an unusual arrangement such as requiring advisory
counsel to cross-examine critical witnesses in place of the defendant could
affect the jurors’ perception of the defendant. Cf. Estelle v. Williams, 425 U.S.
501, 504-05 (1976) (fearing the jurors’ judgment may be affected by viewing
defendant in jail clothing). Because a self-represented defendant’s right to
personally cross-examine witnesses is so important in the trial process, any
restriction on that right can occur only upon a showing that the restriction
is necessary to achieve an important public policy —here, to protect child
witnesses from the trauma of being personally cross-examined by the
defendant.

920 Third, the State argues that the restriction is appropriate
because no case-specific or individualized findings are necessary in cases
involving child abuse or sex offenses against children. Although not so
stated, the State essentially argues that a court should presume trauma
when child witnesses are involved. This argument directly counters the
holdings of Coy, Vincent, and Vess that trauma will not be presumed and
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that restrictions on cross-examination must be based on individualized
findings of necessity. Coy, 487 U.S. at 1021; Vincent, 159 Ariz. at 428-29, 768
P.2d at 160-61; Vess, 157 Ariz. at 238, 756 P.2d at 335.

21 The authority that the State cites to support its position, Fields
v. Murray, has dubious value. In Fields, the Fourth Circuit Court of Appeals
considered a state defendant’s claim on habeas corpus review that the state
court had denied him his right to personally cross-examine the child victims
who had alleged that he had sexually abused them. 49 F.3d at 1028. The
state court had precluded him from doing so without hearing evidence and
based its ruling on the nature of the crimes and the defendant’s relationship
with the victims. Id. at 1036.

22 The circuit court ruled that the state court’s decision did not
violate the right to confrontation. Id. The circuit court recognized that the
state court should have made a “more elaborate finding” as Craig requires,
but noted that “[i]t is far less difficult to conclude that a child sexual abuse
victim will be emotionally harmed by being personally cross-examined by
her alleged abuser than by being required merely to testify in his presence.”
Id. This conclusion, however, rests merely on a general presumption of
trauma, which is directly contrary to Coy, Vincent, and Vess. Thus, it is not
good law in Arizona and we are not bound to follow it. See State v. Montano,
206 Ariz. 296,297 n.1, 77 P.3d 1246, 1247 n.1 (2003) (holding that the Arizona
Supreme Court is not bound by federal circuit court’s interpretation of the
federal constitution).

23 The State also justifies its argument on the Victim's Bill of
Rights, highlighting a victim’s right to be free from intimidation,
harassment, and abuse. Self-representation and confrontation of witnesses,
however, are bedrock constitutional rights of our criminal justice system
and are not lightly restricted. If victims’ rights conflict with a defendant’s
constitutional rights, the defendant's rights must prevail. State v. Riggs, 189
Ariz. 327, 330-31, 942 P.2d 1159, 1162-63 (1997) (“[I]f, in a given case, the
victim’s state constitutional rights conflict with a defendant’s federal
constitutional rights to due process and effective cross-examination, the
victim’s rights must yield. The Supremacy Clause requires that the Due
Process Clause of the U.S. Constitution prevail over state constitutional
provisions.”).

24 This does not mean that victims cannot be protected. If the
State believes that a defendant’s personal cross-examination of a witness is
intimidating or harassing the witness, it may always ask the court to control
the examination. See Ariz. R. Evid. 611(a)(3) (providing that the court
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should “exercise reasonable control” over the mode of examining witnesses
to “protect witnesses from harassment or undue embarrassment”). If the
State believes that a defendant’s personal cross-examination of a witness
would cause particular trauma to the witness, it can —consistent with the
United States Constitution —present evidence that the trauma will occur
and ask the trial court to make case-specific findings that will justify
restricting the defendant from personally cross-examining the witness.

q25 The trial court invited the State to present evidence of trauma,
but the State declined the opportunity. Without evidence showing that the
child witnesses would suffer particular trauma from being personally
cross-examined by Simcox, the trial court had no constitutional basis to
restrict Simcox from doing so. Thus, on this record, the trial court properly
denied the State’s request.!

CONCLUSION

926 For these reasons, we accept jurisdiction but deny relief.

Ruth A. Willingham - Clerk of the Court
FILED:}t

1 If the State subsequently discovers evidence that it believes would
justify restricting Simcox’s right to personally cross-examine the child
witnesses, however, nothing in this opinion would preclude the State from
making a new request to the trial court.
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Equal treatment regardless of sexual orientation 0% 0% 13% 25% 63% 3500% 0% 0% 8% 92% 391 0% 0% 10% 20% 70% 361 0% 0% 0% 20% B80% 38
Equal reatment regardless of economic status 0% 0% 0% 22% 78% 381 0% 0% 0% 8% 92% 391 0% 0% 10% 20% 70% 361 0% 0% 0% 17% B83% 38
Section lll: Communication Skills 0% 0% 8% 25% 67% 361 0% 0% 0% 21% 79% 38 0% 0% 0% 50% 50% 35
Attentiveness 0% 0% 7% 30% 63% 36 0% 0% 0% 15% 85% 38
Demeanor in communications with counsel 0% 0% 4% 31% 65% 36
Appropriate restrictions on counsel during argument | 0% 0% 0% 0% 100% 401 0% 0% 0% 17% 83% 38
Relevant questions 0% 0% 11% 19% 70% 36 0% 0% 0% 31% 69% 37
Preparation for oral argument 0% 0% 11% 22% 67% 36
Clear and logical communications 0% 0% 0% 50% 50% 35
Section IV: Judicial temperament 0% 1% 6% 21% 72% 36 0% 0% 0% 8% 952% 3.9 0% 0% 0% 24% 76% 38
Understanding and compassion 0% 0% 0% 40% 60% 36
Dignified 0% 0% 7% 24% 69% 36J0% 0% 0% 8% 92% a9 0% 0% 0% 17% 83% 38
Courteous 0% 0% 7% 18% 75% 3700% 0% 0% 8% 92% 39 0% 0% 0% 17% 83% 38
Patient 0% 0% 7% 21% 72% 371 0% 0% 0% 8% 92% 39 0% 0% 0% 33% 67% 3.7
Conduct that promoles Ebﬁc confidence inthe court § 0% 3% 3% 2 :1:& 72% 360 0% 0% 0% 8% 92% 39 _ 0% 0% 0% 17% 83% 38
Section V: Administrative Performance 0% 6% 6% 25% 63% 341 0% 0% 8% 2T% 65% 36 1 0% 0% 6% 22% T72% ITJ 0% 0% 0% 29% T71% 37
Punctual in conducting proceedings 0% 0% 0% 40% 60% 36
Maintains proper confrol over courtroom 0% 0% 0% 50% 50% 35
Prepared for proceedings 0% 0% 0% 31% 69% 37 0% 0% 0% 50% 50% 35
Respectful treatment of staff 0% 0% 0% 17% B83% 38
Cooperation with peers 0% 0% 0% 20% 80% 38
Cooperation with staff 0% 0% 0% 20% 80% 3.8
Efficient management of calendar 0% 0% 0% 20% 80% 38
Prompiness in making rulings and rendering decisions} 0% 6% 6% 25% 63% 340 0% 0% 25% 25% 50% 33 0% 0% 6% 22% 72% 37
Works effectively with other judges 0% 0% 0% 3% 69% 37
Works effectively with other court personnel 0% 0% 0% 27% 73% 37
Effective handling of ongoing workload 0% 0% 18% 18% 64% 3.5

UN=Unacceptable, PO=Poor,

SA=Satisfactory, VG=Very Good, SU=Superior

Category summaries are averages and may not add up due to rounding.

Surveys were distributed to court
users from 08/2011 - 01/2014




ARIZONA COMMISSION ON JUDICIAL PERFORMANCE REVIEW Appellate Courts

Name of Judge: Total Surveys: 1795 Assignment: Appellate Cycle: Retention Election
All Appellate _ AT IU_HHEY 450 37!' _ PEER'JU'DG‘ E/JUSTICE T4 ] SU'F'CU'URT'JUUG'E‘—'_ [ 566 nl ) ~ STAFF 75 91
YU V& SA PU UN |vahd Mean] SU VG SA PU UN |lotal Mean] SU VG YA PU  UN |lotal Mean] SU VG SA  FU  UN |lotal Mean
“Section I: Legal Ability 301 _117_5 32 12 | 517 33| 94 39 6 1_ 0 | 140 36|381 73 34 17 4 | 508 356
Legal reasoning ability 307 112 55 33 13|52 33|91 42 6 0 0 |13 36381 75 34 17 4 |51 36
Knowledge of law 297 123 62 26 9 |517 3389 4 6 O 0 | 139 386|382 77 32 17 4 |512 36
Decisions based on law and facts 302 115 50 3 17 | 518 333|101 M4 4 1 0 | 140 37383 68 37 15 4 |507 36
Clearly written, legally supported decisions 297 118 85 34 10 [ 514 33) 96 34 9 1 0 | 140 360376 71 34 17 4 |502 36
Section II: Integrity 162 48 21 4 3 |238 350133 4 2 0 0 |139 3901269 36 13 5 0 |323 381190 45 & 0 0 | 241 38
Basic faimess and impartiality 242 82 43 20 9 |39% 33133 4 3 0 0 | 140 39)342 4 23 5 0D | 414 37194 49 7 0 0 | 250 37
Equal treatment regardless of race 151 4 20 0 3 |25 36134 4 1 0 0 |139 40265 3 12 5 0 | 317 38191 45 6 0 0 | 242 38
Equal treatment regardless of gender 166 58 22 4 3 1253 3501133 4 2 0 D |139 39268 36 12 5 D |31 3819 44 6 0 0 | 246 38
Equal treatment regardless of religicn 142 40 17 1 2 |202 36129 7 3 0 O |[139 39257 3/ 12 5 0 309 38|187 4 6 0 0 |237 38
Equal treatment regardless of national origin 146 40 17 0 2 | 205 36)133 4 1 0 0 | 138 40259 3 12 6 0 | 312 38190 45 6 0 0 | 241 38
Equal treatment regardless of disability 151 43 16 1 2 |213 36134 4 1 0 0 | 139 40255 35 12 4 0 (306 38|18 44 7 0 0 |23% 38
Equal freatment regardless of age 162 43 21 1 2 1229 35134 4 1 0 0 | 139 40257 3 13 3 0 | 308 38188 45 7 0 0 | 240 38
Equal treatment regardless of sexual orientation 141 42 17 0 2 1202 36131 5 1 0 0 | 137 39254 34 12 5 1 1306 37|17 44 5 0 1 |237 38
Equal treatment regardless of economic status 161 4 15 7 4 | 231 35134 4 1 0 0 | 139 400263 35 13 3 0 | 314 38189 44 7 0 0 | 240 38
Section |ll: Communication Skills 216 60 29 11 3 |39 35118 12 0 0 0 | 130 39 109 46 16 0 0|11 35
Attentiveness 301 76 42 7 2 (428 36121 10 0 0 0 | 131 39
Demeanor in communications with counsel 223 66 32 17 3 |31 34
Appropriate restrictions on counsel during argument 59 16 0 0 0 75 38|15 12 0 0 0 | 127 39
Relevant questions 275 84 39 18 4 |420 34117 13 1 ] 0 |131 39
Preparation for oral argument 220 60 32 11 6 [329 34
Clear and logical communications 109 46 16 0 0 |1711 35
Section IV: Judicial temperament 239 56 32 13 4 [343 35125 13 1 0 0 | 139 38 180 42 9 0 0 | 232 37
Understanding and compassion 19 33 8 0 0 | 180 37
Dignified 243 57 36 9 2 |47 35127 12 0 0 0 | 139 39 197 45 7 0 1|25 37
Courteous 239 56 35 13 2 | M5 35125 12 2 0 0 | 139 39 195 45 § 0 0| 249 37
Patient 235 56 32 12 3 |38 350121 17 1 0 0 | 138 39 188 48 14 0 0 | 250 37
Conduct that promotes public confidence inthecourt | 238 53 23 19 10 | 343 34127 12 0 0 0 | 139 39 200 41 8 0 1 1251 38
Section V: Administrative Performance 276 105 92 13 2 | 488 33108 25 3 0 0 |13 38279 76 43 7 0 |405 35176 43 7 0 0 | 226 37
Punctual in conducting proceedings 170 41 4 0 0 | 215 38
Maintains proper control over courtroom 158 41 4 0 0 | 203 38
Prepared for proceedings 121 15 0 0 0 |13 39 177 46 5 0 0 | 228 38
Respectful freatment of staff 189 48 8 0 1 | 246 37
Cooperation with peers 181 43 9 0 0 |233 37
Cooperation with staff 195 44 8 0 1 | 248 37
Efficient management of calendar 159 40 8 0 1 |208 37
Prompiness in making rulings and rendering decisionsf 276 105 92 13 2 | 488 33| 97 37 5 0 0 (138 37279 76 43 7 0 | 405 35
Works effectively with other judges 109 22 4 0 0 | 135 38
Works effectively with other court personnel 10 19 2 0 0 | 131 38
Eﬁ'ﬂﬁﬁ hfﬂdling of ongoiua yq‘sload 104 3 2 0 0 | 139 37
SA=Satisfactory, VG=Very Géod, Surveys were distributed to court

SU=Superior Category summaries are averages and may not add up due to rounding. users from 02/2017 - 08/2019



ARIZONA COMMISSION ON JUDICIAL PERFORMANCE REVIEW Appellate Courts
Name of Judge: Total Surveys: 1795 Assignment: Appellate Cycle: Retention Election
All Appeliate ATTORNEY 50 372 TICE L [ 566 STAFF 75 o1
SU V& SA PU  UN Meany SU VG SA PU  UN Mead SU VG SA FU  UN Meany 5U VG SA  PU UN mea
Section I: Legal Ability 58% 23% 11% 6% 2% 33 | 68% 20% 4% 0% 0% 36 | 75% 14% 1% _ 3% 1% 38
Legal reasoning ability 5% 22% 1% 6% 3% 3365% 30% 4% 0% 0% 36|75% 15% 7% 3% 1% 36
Knowledge of law 57% 24% 12% 5% 2% 33)|64% 32% 4% 0% 0% 36)75% 15% 6% 3% 1% 36
Decisions based on law and facts 58% 22% 10% 7% 3% 33)72% 2% 3% 1% 0% 37 76% 13% 7% 3% 1% 36
Clearty written, leqally su decisions 58% 23% 11% 7% 2% 3.3 | 69% 24% 6% 1% 0% 361 75% 14% 7% 3% 1% 361
Section lI: Integrity 68% 20% 9% 2% 1% 35]19% 3% 1% 0% 0% 39183% 11% 4% 1% 0% 38179% 19% 3% 0% 0% 38
Basic faimess and impartiality 61% 21% 11% 5% 2% 33195% 3% 2% 0% 0% 39183% 1% 6% 1% 0% 3778% 20% 3% 0% 0% 3T
Equal freatment regardless of race 70% 19% 9% 0% 1% 36 J96% 3% 1% 0% 0% 40 | 84% 1% 4% 2% 0% JBJ79% 19% 2% 0% 0% 38
Equal freatment regardless of gender 66% 23% 9% 2% 1% 3509% 3% 1% 0% 0% 39183% 1% 4% 2% 0% 38180% 18% 2% 0% 0% 38
Equal treatment regardless of religicn 0% 20% 8% 0% 1% 36193% 5% 2% 0% 0% 39183% 1% 4% 2% 0% 38079% 19% 3% 0% 0% 38
Equal treatment regardless of national origin 1% 20% 8% 0% 1% 36)9%% 3% 1% 0% 0% 40183% 11% 4% 2% 0% 3IBJ79% 19% 2% 0% 0% 38
Equal freatment regardless of disability 7M% 20% 8% 0% 1% 3619% 3% 1% 0% 0% 40183% 11% 4% 1% 0% 38 )78% 19% 3% 0% 0% 38
Equal treatment regardless of age 7% 19% 9% 0% 1% 36)9%% 3% 1% 0% 0% 40183% 1% 4% 1% 0% 38)78% 19% 3% 0% 0% 38
Equal treatment regardless of sexual orientation 0% 21% 8% 0% 1% 36 |9%6% 4% 1% 0% 0% 390183% 1% 4% 2% 0% 37)79% 19% 2% 0% 0% 38
Equal freatment regardless of economic status 70% 19% 6% 3% 2% 3509% 3% 1% 0% 0% 40184% 11% 4% 1% 0% 3B179% 18% 3% 0% 0% 38
Section lll: Communication Skills 68% 19% 9% 3% 1% 35091% 9% 0% 0% 0% 39 64% 27% 9% 0% 0% 35
Attentiveness 70% 18% 10% 2% 0% 36 192% 8% 0% 0% 0% 39
Demeanor in communications with counsel 65% 19% 9% 5% 1% 34
Appropriate restrictions on counsel during argument | 79% 21% 0% 0% 0% 38|91% 9% 0% 0% 0% 39
Relevant questions 65% 20% 9% 4% 1% 34 189% 10% 1% 0% 0% 39
Preparation for oral argument 67% 18% 10% 3% 2% 34
Clear and logical communications 64% 27% 9% 0% 0% 35
Section IV: Judicial temperament 0% 16% 9% 4% 1% 35190% 10% 1% 0% 0% 39 78% 18% 4% 0% 0% 37
Understanding and compassion 4% 21% 5% 0% 0% 37
Dignified 0% 18% 1% 3% 1% 3I5191% 9% 0% 0% 0% 39 79% 18% 3% 0% 0% 3.7
Courteous 69% 16% 10% 4% 1% 35090% 9% 1% 0% 0% 39 78% 1B8% 4% 0% 0% 337
Patient 0% 17% 9% 4% 1% 35187 12% 1% 0% 0% 39 75% 19% 6% 0% 0% 37
Conduct that promotes public confidence inthe court § 69% 15% 7% 6% 3% 3419% 9% 0% 0% 0% 39 80% 16% 3% 0% 0% 38
Section V: Administrative Performance 5% 22% 19% 3% 0% 33)80% 19% 2% 0% 0% 38169% 19% 11% 2% 0% 35078% 19% 3% 0% 0% 37
Punctual in conducting proceedings 9% 19% 2% 0% 0% 38
Maintains proper conirol over couriroom 8% 20% 2% 0% 0% 38
Prepared for proceedings 89% 11% 0% 0% 0% 39 8% 20% 2% 0% 0% 38
Respectful treatment of staff % 20% 3% 0% 0% 37
Cooperation with peers 78% 18% 4% 0% 0% 37
Cooperation with staff 79% 18% 3% 0% 0% 37
Efficient management of calendar 76% 19% 4% 0% 0% 37
Promptness in making rulings and rendering decisions§ 57% 22% 19% 3% 0% 33)70% 27% 4% 0% 0% 37169% 19% 11% 2% 0% 35
Works effectively with other judges 81% 16% 3% 0% 0% 38
Works effectively with other court personnel 84% 15% 2% 0% 0% 38
deﬁoed 75% 28% 1% 0% 0% 37

SA=Satisfactory, VG=Very Good,
SU=Superior

Category summaries are averages and may not add up due to rounding.

Surveys were distributed to court
users from 02/2017 - 08/2019
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